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JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 9637 of 2006)

S.B. SINHA, J.

Leave granted.

Respondent' has its own Engi neering and Field Service depart nent
whi ch undertakes jobs of industrial project installation, erection
conmi ssi oni ng of electrical/ electronic equipnments which are supplied by it
or the same are directly brought by its clients at various projects/ sites as per
their requirenents.

The services of Respondent are utilized for the aforesaid work as a
contractor which is a project/ site work required to be conpleted within the
stipulated period, time and quality being the essence of the contract entered
into by and between the parties.

Respondent used to engage tenporary personnel in the category of
skilled, sem -skilled and unskilled workers. Appellant had been appointed
by Respondent on tenporary basis for duration-of the project/ site work and
on compl etion thereof his services used to be terninated.

I ndi sput ably, Appellant used to be enployed alnost on a regular basis
since 1978. His services were availed by Respondent not only for its various
projects in India but also in Iraq.

Procedure foll owed for availing the services of Appellant by
Respondent had been that whenever such contract was obtai ned and project
work started at the instance of the Head Office, a telegramused to be sent to
himfor availing his services whereupon he was asked to join the site office.
Appoi ntrent letters used to be issued by the said office were in a prescribed
proforma, the relevant portion froma sanple copy whereof reads as under

"LETTER OF APPO NTMENT FOR
TEMPORARY PERSONNEL

Nanme : Ms. R Gangadharan Pill ai
Rol I No. . 133
Local Address: : Room No. 148/4, Indhira

Nagar, Chanbur, Bonbay-74
Per manent Address: Saraswati Vilasm Ezhl con

P.O Anitose, Kerala
Date of Birth . 22 years
Consol i dat ed sal ary/
Wages per nmonth @ Rs. 200/ -
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Date of Joining : 22.5.78
Type of Enpl oynent: Hel per

Dear Sir,

We have pl easure in appointing you on the terns
nenti oned above and conditions stipul ated

her ebel ow: -

Your services are required for execution of
erection job at F.C. -1 on purely tenporary basis
for a period of Three month (s) from22.5.78 to
21.8.78, at the expiry of which your appointnent
will automatically stand term nated w thout any
notice, unless the period of appointnent is
extended in witing. During the tenporary period
of your service either party is at liberty to
term nate the appointnent w thout any notice and/
or assigning any cause or any conpensation in lieu
t her eof \ 005"

A decl aration-used to be given by the enpl oyee concerned that the
contents thereof had been explained to himand upon understandi ng the same
he used to put his/ signature.

Before us, a chart has been filed to show that Appellant had worked
for as little as 4 days in a project upto 365 days in a year

It, however, appears that he was tenporarily appointed for different
projects at Rourkela Steel Plant, details whereof are as under

S. No.

Site

From

To

No. of days
wor ked

1

Rour kel a Steel Pl ant
18.10. 1992
31. 03. 1994
530

2.

- do-

01.01. 1994
27.08. 1994
150

3.

- do_
26.09. 94
06. 04. 1996
558

4.

- do_

14. 05. 1996
10. 05. 2000
1458

The services of Appellant cane to an end on 10.5.2000. He filed a
conplaint petition before the Industrial Tribunal contending that Respondent
herein has resorted to unfair |abour practice within the meaning of Item No.
6 of Schedule IV of the Maharashtra Recognition of Trade Unions and
Preventi on of Unfair Labour Practices Act, 1971 (for short "the Act").
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Before the Industrial Tribunal, the parties adduced their respective
evi dences.

In his deposition, Appellant contended that he had regularly been
wor ki ng in various projects of Respondent. It was contended that the
services of personnel junior to himhad been regul arized and despite the fact
that in many years he had worked for 240 days, he used to be appointed for
temporary periods. According to him the very fact that he had been
wor ki ng continuously since 1978 is itself an indicator to the fact that the job
was perennial in nature.

The I ndustrial Tribunal by an award dated 4.8.2004, however, opined:

"\ 005Adnittedly, as on this date, the Conpl ai nant
has not been in the enploynent of the Respondent.
Therefore, no question arises of giving any
direction to the Respondent conpany to confer any
status and privileges of permanent enpl oyee on
the Conpl ainant. Besides if the Conpl ai nant has
m serably failed to prove that the break in two
appoi nt nents of the Conplainant was "artificia
break". The appointnent letter placed on file
mani f est that the engagenment of the Conpl ai nant
was for a specific period as nentioned therein
Therefore, in ny considered view, the substantia
controversy enmerging fromthe instant conplaint
has been in respect of alleged illegality on-the part
of Respondent company in terminating his services
from 10. 05. 2000\ 005"

It further cane to the conclusion that the substantial controversy
revol ved round the termnation of Appellant’s services on 10.5.2000 and,
thus, the same is required to be considered in terns of Item 1 of Schedule IV
of the Act and not under Item 9 of Schedule 1V thereof.

It was observed

"I may observe that the Conpl ai nant coul d have
taken recourse to section 32 of the MR T.U &

P.U L.P Act, to nmake prayer before this Court to
deci de the controversy pertaining to his alleged
illegal term nation of service dated 10.05.2000,
had his services been term nated by the

Respondent conpany pendi ng the conpl ai nt under
items 5,6 and 9 of Schedule IV for redressal of his
gri evances of giving permanency in the

enpl oyment. However, admittedly the

Conpl ai nant has approached this Court under said
itens of unfair |abour practice, praying for

per manency after termnation of his services we.f.
10. 05.2000. I, therefore, find the instant conplaint
bei ng highly unsustainable as | find the substantia
controversy in respect of adnmitted term nation of
his services by the Respondent w e.f. 10.05.2000
for which a special forumyviz. Labour Court has
been provided under the MR T.U & P.U.L.P.

Act . "

Awit petition was filed by Appellant aggrieved by and dissatisfied
therewith. The said wit petition was also dism ssed by a | earned Single
Judge by a judgnent and order dated 8th Decenber, 2004 opining:

"\005It is well settled by a catena of decisions of this
Court as well as of the Apex Court that the project
rel ated enpl oyees cannot as a matter of right,
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demand any status and privil eges of pernmanent

enpl oyee. Considering the sane nerely because

the Petitioner has been engaged fromtinme to tine
inrelation to the projects undertaken by the
Respondent Conpany, no fault can be found in the

i mpugned order holding that there was no unfair

| abour practice on account of such enpl oynent

and non grant of status and privil eges of pernmanent
enpl oyee to the Petitioner\005"

A Division Bench of the H gh Court in an intra-court appeal refused
to interfere with the judgnent of the | earned Single Judge stating:

"Then a reasoned order followed thereafter. The

| earned Judge of the Industrial Court canme to the
concl usion that the unfair labour practices, as

al | eged by the conpl ai nant \ 026 present appellant, are
not committed. The finding on the issue is given
on appreciati on of the evidence by the |earned

I ndustrial Court.” After giving such finding, in
par agraph-13 the | earned I ndustrial Judge has
observed that factually the services of the appellant
were term nated on 10.5.2000 and, therefore,

unl ess he seeks and gets reinstatenent to the job
he agai n conpl ai ned of “an unfair |abour practice
because the unfair |abour practice committed
during the course of the enploynment. The
observations in regard to jurisdiction, therefore,
were conpl etely ancillary, and the 1earned

I ndustrial Judge gave a finding that the

conmi ssion regardi ng unfair |abour practices was
not proved. This order was chall enged beforethe
| earned Single Judge of this Court and thelearned
Judge, on appreciation of the contentions raised,
rejected the wit petition. Thelearned Single
Judge had anal ysed the order passed by the

I ndustrial Court and has observed as under: -

"The Industrial Court, after hearing the
parties on analysis of the materials on record
whi |l e di sm ssing the conplaint, has held

that what has been reiterated in the

conpl aint was that the conpl ai nant was

engaged at various sites of the respondents
after giving artificial breaks in the service."

Then, the |l earned Single Judge has given a finding
that in such circunstances, there is no question of
adoption of an unfair |abour practice and,

therefore, declined to interfere under Article 227 of
the Constitution. That being so, the Letters Patent
Appeal , obviously, is not tenable. Even otherw se,
we see no fault with the order inpugned\ 005"

M. Colin Gonsal ves, |earned senior counsel appearing on behal f of
Appel l ant, in support of this appeal would contend that in the instant case a
skill ed workman of a multinational corporation had been kept on tenporary
basis for 22 years by giving artificial breaks in service and by engagi ng and
di sengagi ng himon regular basis. Item6 of Schedule IV of the Act, it was
submitted, covers work of a regular or perennial nature and yet the enpl oyer
appoi nted Appellant nerely on tenporary basis. The question of tenporary
appoi ntnent of a project related work, it was urged, would not arise as:

(i) the period is sufficiently |arge;
(ii) Respondent gets contract on regul ar basis and nunmber of days for
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whi ch services of the enpl oyee are taken correspondent to the

work of a regular enployee is nore than 240 days a year; and

(iii) no expl anati on has been offered by Respondent as to why the
appoi nt nents have to be of such a nature

Drawi ng our attention to the evidence produced by Appell ant before
the Tribunal, it was subnmitted that fromthe statenents it was necessary to
draw an i nference as regards existence of a critical case and, particularly, in
view of the fact that the juniors to Respondent were nade pernanent but the
sane benefit was denied to him It was urged that the recuse as regards | ack
of qualification on the part of Appellant could not have been a ground to
regul arize his services as his experience for a period of 22 years had made
up the lack of educational qualification

Lastly, it was contended that assuning that the termination of the job
was valid, Appellant couldnot have been denied the benefit of 22 years’ of
service in the event it is held that Respondent is guilty of taking recourse to
unfair labour practices within the neaning of the Act.

M. P.K Rele, |earned senior counsel appearing on behalf of
Respondent, onthe other hand, would draw our attention to the chart for the
pur pose of show ng that Appel l'ant had never been appointed in any
conti nuous job and his services were taken as and when the sanme becamne
avai |l abl e.

Drawi ng our attention to the practice and procedure for such
appoi ntnent, as noticed hereinbefore, it was subnitted that the appoi ntnent
letters categorically stated about the nature of job, the period of enploynent
and the fact that on expiry of the said period, his enployment would come to
an end.

The | earned counsel pointed out that not only the | egal dues of
Appel | ant had been paid, he had al so been paid conpensati on whi ch has
been accepted by himw thout any dermur except the provident fund dues
and, thus, it was not open to himto take a different stand before the
Tri bunal

The Act was enacted not only for recognition of trade unions but also
prevention of unfair |abour practices. Wat is an "unfair |abour practice has
been defined in Section 26 of the Act to nmean-all the practices listed in
Schedules I1, 1l and IV. Section 27 of the Act prohibits engagenent of an
enpl oyee by any enpl oyer or union in any unfair |abour practice. Section
28 provides for procedure for dealing with conplaints relating thereto.
Schedul e IV of the Act enunerates general unfair |abour practices on the
part of the enployers. Cause 6 of Schedule IV of the Act reads as under

"6. To enpl oy enpl oyee as "badlis", casuals or
tenmporaries and to continue themas such for
years, with the object of depriving themof the
status and privil eges of permanent enpl oyees."

The question as to whether an enpl oyee had internittently been
engaged as casual or tenporary for a nunmber of years is essentially a
guestion of fact. The issue as to whether unfair |abour practices had been
resorted to by the enployer or not nust be judged fromthe entirety of the
ci rcunst ances brought on records by the parti es.

Only because an enpl oyee has been engaged as a casual or tenporary
enpl oyee or that he had been enployed for a nunber of years, the sane by
itself may not |lead to the conclusion that such appoi ntment had been made
with the object of depriving himof the status and privil ege of a pernmanent
enpl oyee. Unlike other statutes, the enployer does not have any statutory
liability to give pernanent status to an enpl oyee on conpletion of a period
specified therein. Wat is, therefore, necessary to be considered for draw ng
an inference in terms of the said provisions wuld be to consider the entire
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facts and circunstances of the case.

A finding of fact has been arrived at, keeping in view the nature of
engagerment offered to Appellant by Respondent, by the Tribunal. The
burden to prove that Respondent resorted to unfair |abour practice
i ndi sputably was on the workman. There had been breaks in service but
then it has rightly been held that the sane were not artificial ones.
Requi renent to enpl oy enpl oyees on a tenporary basis is wit large on the
face of the nature of the project undertaken by Respondent. There was
nothing on record to show that it had been getting contract on regul ar basis.
We have perused the charts filed by the parties herein wherefromit appears
that the contract awarded in favour of Respondent by its various clients had
not only been in different parts of the country but al so outside the country.
It has al so not been disputed before us that although the nane of Appell ant
used to be recomended by the Head O fice of Respondent but for
enploying him a tel egramused to be sent fromthe site office, in response
whereto he woul d report at the place specified in the tel egramand woul d be
of fered appoi ntnent in the prescribed proforma as noticed supra.

The peri od of enploynent had all al ong been comrensurate with the
peri od of work undertaken by Respondent under the respective contracts. It
may be a snmall contract or it may be a big one. Period of contract in each
case was i ndeed boundto be different. Each site office of Respondent \026
Conpany is also a separate establishment.

It has furthernore not been deni‘ed or disputed that services of the
enpl oyees engaged on such terns woul d conme to an end on conpl eti on of
the period of contract. Such retrenchment would come within the purview
of Section 2(o00)(bb) of the Industrial D sputes Act. Once the period of
contract was fixed and the same was done keeping in view the nature of job,
it cannot be said that the act of the enployer in termnating the services of
Appel | ant was actuated by any malice. Such an act on the part of the
enpl oyer cannot be said to have been resorted to for defraudi ng an
enpl oyee. The object of such tenmporary enpl oynent was bona fide and not
to deprive the concerned enployee fromthe benefit of a permanent status.
W, having regard to the fact situation obtaining herein, cannot infer that the
findings of the Tribunal as also the |earned Single Judge of the H gh Court
were mani festly erroneous warranting exercise of our extraordinary
jurisdiction under Article 136 of the Constitution of I ndia.

It is not the |aw that on conpletion of 240 days of continuous service
in a year, the concerned enpl oyee becones entitled to for regul arization of
his services and/ or permanent status. The concept of 240 days in a year was
introduced in the industrial |law for a definite purpose. ~ Under the Industria
Di sputes Act, the concept of 240 days was introduced so as to fasten a
statutory liabilities upon the enployer to pay conpensation to be conputed
in the manner specified in Section 25-F of the Industrial Disputes Act, 1947

before he is retrenched from services and not for any other purpose. In the
event a violation of the said provision takes place, term nation of services of
the enpl oyee may be found to be illegal, but only on that account, his

services cannot be directed to be regularized. Direction to reinstate the
wor kman woul d nean that he gets back the same status.

In Madhyam k Si ksha Parishad, U P. v. Anil Kunmar M shra and
QG hers etc. [AIR 1994 SC 1638 : (2005) 5 SCC 122], this Court has
categorically held:

"\ 005The assi gnnent was an ad hoc one which
anticipatedly spent itself out. It is difficult to
envi sage for themthe status of worknen on the

anal ogy of the provisions of the Industrial D sputes
Act, 1947, inporting the incidents of conpletion

of 240 days’ work. The | egal consequences that

flow fromwork for that duration under the

I ndustrial Disputes Act, 1947, are entirely different
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fromwhat, by way of inplication, is attributed to
the present situation by way of anal ogy. The

conpl etion of 240 days’ work does not, under that
law i mport the right to regularisation. It nerely

i mposes certain obligations on the enployer at the
time of term nation of the service. It is not
appropriate to inport and apply that analogy, in an
ext ended or enlarged formhere."

In MP. Housing Board v. Manoj Shrivastava [(2006) 2 SCC 702],
this Court held:

"It is now well settled that only because a person
had been working for nmore than 240 days, he does
not derive any legal right to be regularised in
service. (See Madhyam k Shi ksha Pari shad, U. P.

v. Anil Kumar M-shra; Executive Engi neer, ZP

Engi neeri ng Divn. v. Diganbara Rao; Dhanpur

Sugar M1ls Ltd. v. Bhola Singh; Mnager

Reserve Bank of India v. S Mani and Neer a;
Awast hi )"

The | earned seni or counsel placed strong reliance upon a decision of
this Court in Chief Conservator of Forests and Another v. Jagannath Maruti
Kondhare and Others [(1996) 2 SCC 293] wherein this Court was
consi deri ng the question of appointnent of a person in the social forestry
services. The Bench inter alia noticing the decisions of this Court in State of
Haryana v. Piara Singh [(1992) 4 SCC 118] opined that they are entitled to
regul ari zati on of services. Piara Singh (supra) has since been overruled by a
Constitution Bench of this Court in Secretary, State of Karnataka and O hers
v. Umadevi [(2006) 4 SCC 1]

It may, however, be noticed that in Chief Conservator of Forests
(supra) the empl oyer was the State. ~ Respondent therein used to be enpl oyed
at the sane place by the Conservator of Forests for the sane purpose year
after year and in that factual matrix, it was opined:

"W have given our due thought to the aforesaid
rival contentions and, according to us, the object of
the State Act, inter alia, being prevention of certain
unfair |abour practices, the sane woul d be

thwarted or get frustrated if such a burden.is

pl aced on a worknman whi ch he cannot reasonably

di scharge. In our opinion, it would be perm ssible
on facts of a particular case to draw the inference
nmentioned in the second part of the item if badlis,
casual s or tenporaries are continued as such for
years. W further state that the present was such a
case inasnmuch as fromthe nmaterials on record we
are satisfied that the 25 worknen who went to the

I ndustrial Court of Pune (and 15 to the Industria
Court, Ahnednagar) had been kept as casuals for

long years with the prinmary object of depriving
them of the status of permanent enpl oyees

i nasmuch as giving of this status woul d have
required the enployer to pay the worknmen at a rate
hi gher than the one fixed under the M ni mum

Wages Act. We can think of no other possible

object as, it may be remenbered, that the

Pachgaon Parwati Schene was intended to cater to
the recreational and educational aspirations also of
the popul ace, which are not epheneral objects, but
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par excellence pernanent. W woul d say the sane
about environnent-pollution-care work of
Ahmednagar, whose need is on the increase

because of increase in pollution. Permanency is
thus wit large on the face of both the types of
work. If even in such projects, persons are kept in
jobs on casual basis for years the object manifests
itself; no scrutiny is required. W, therefore,
answer the second question also agai nst the
appel l ants."

Qur attention was also drawn to Union of India and Gthers v.
Ranthander and Anot her [(2005) 9 SCC 365] wherein agai n engagenent of
the workman on a regul ar basis for a period of 89 days on each occasi on was
held to be inperm ssible in l'aw stating:

"The respondent s were appoi nt ed agai nst casua

| abour ers 'but neverthel ess they continued in
service for four spells and that too their

reappoi ntnents were made inmedi ately within a

few days of termnation on conpletion of 89 days.
It shows that sufficient work was avail able with
the enpl oyer and had there been no termnation on
conpl etion of 89 days, they would have conpl et ed
240 days of continuous enploynent. In that view

of the nmatter the appellants had violated Section
25-G of the Industrial Disputes Act. W& do not
find any error or illegality in the decision rendered
by the Division Bench. W direct the appellants to
re-enpl oy the respondents as daily-wagers\005"

In that case, this Court did notlay down any |aw having universa
application. Directions were issued in the facts and circunstances of the
case. It is worthwhile to note that this Court did not direct regul arisaton of
services of the workman but nerely directed Appellants therein to reenpl oy
Respondents as daily wagers. The said decision, therefore, does not have
any application in the instant case.

Yet again, reliance has been placed on Haryana State El ectronics
Devel opnent Corporation Ltd. v. Mami [2006 5 SCALE 164 : (2006) 9
SCC 434] wherein having regard to the fact situation obtaining therein the
action on the part of the enployer to terninate the services of an enpl oyee
on regul ar basis and reappoint after a gap of one or two days was found to be
infringing the provisions of Section 25-F of the Industrial D sputes Act.
This Court hel d:

"In this case the services of the respondent
had been term nated on a regular basis and she had
been re-appointed after a gap of one or two days.
Such a course of action was adopted by the
Appellant with a view to defeat the object of the
Act. Section 2(o0)(bb) of the Industrial D sputes
Act, 1947, therefore, is not attracted in the instant
case."

Unlike the Act, there is no provision for prevention of unfair |abour
practices under the Industrial D sputes Act. The view of the Hi gh Court as
upheld by this Court, nmerely negatived a contention that such appoi nt ment
cane within the purview of Section 2(00)(bb) of the Industrial D sputes Act.
This Court noticed various decisions rendered by it as regards paynent of
backwages and in stead and place of reinstatenment in service, conmpensation
was directed to be paid.
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I n Buddhi Nath Chaudhary and Qthers v. Abahi Kumar and Q hers
[ (2001) 3 SCC 328] wherein again reliance has been placed by the | earned
counsel, has no application in the facts and circunstances of this case.

We, therefore, do not find any reason to differ with the findings of the
H gh Court.

We nmay, however, notice that this Court by an order dated 12.5.2006
observed

"It is seen from the paper s pl aced bef ore
us t hat the wor ker , the petitioner herein, was
in enmploynment with the respondent Ms. Sienens

Ltd. from 22/5/1978 to 10.5.2000. The chart has

al so been placed before us showi ng the order of
appoi nt nent, period of work, days worked and

total days in a year. I't is seen fromthe Chart that
the petitioner was appoi nted on several tines and

term nated on-a nunber of occasions wth sone

br eak. The petitioner was termnated from

servi ce on 10.5. 2000. Since the petitioner was in
enpl oyment with the respondent herein from 1978

to 2000, we feel that the Managenent nay

reconsi der the plea of the petitioner on

synpat heti c grounds and provi de enpl oyment

in t he samnme or different project.  The petitioner
wi Il not claimany back wages if the Managenent

provi des some suitable enploynment in _any of the
projects. The | earned counsel for the

Management , r espondent herei n, submts t hat

he wil | ascertain from the respondent and
report to this Court after sunmer vacation."

The | earned counsel appearing on behal f of Respondent, however,
states that it is not possible for his client to offer any enploynent to
Appel l ant as it has not been executing any contract job itself any nore.
According to it, it is not econonically viable to appoint an enpl oyee on
per manent basis and the work is now depleting. Qur attention was further
drawn to the followi ng statenents nmade in this behal f:

"\ 005Engi neering & Field Services Departnment has
since di scontinued engagenment of direct workmen

of the profile of the Petitioner at project site/s as an
out come of re-engineering process and has started
outsourcing the said jobs in view of the

conpetitive advantage in terns of econony of
operation and flexibility it offers. Also in view of
the conplexity involved in execution of the project
execution job conbined with the demands of client
denmandi ng engagenent of personnel with fornal
qualification including the higher qualification viz.
BE, DEE, NCTVT, it is not possible for the

Conpany to engage people of the Petitioner’s

profile anynore.™

M. Rele, |earned senior counsel, however, submitted that although
Appel | ant had been engaged on contract basis, Respondent was not averse to
using its good office with the contractors to see that he is engaged by it on
the site where work is going on. An affidavit in this behalf has been filed
before this Court stating:

"As stated in the counter affidavit that the

Engi neering & Field Services Department of the
conpany has since discontinued engagenent of
direct workmen of the profile of the petitioner at
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the project sites and that the Conpany has started
outsourcing the said jobs, therefore, |I talked to

M's. JT Engi neering, proprietor M. John Thonas,
having its office at Standard CHS, 301, A Wng,
Pl ot No. 394, Lokmanya Nagar, Panvel Pin

410206 one of our contractors, who are handling
the work of installation/ erection of equipnent
currently at Enercon Ltd., Wndfarm Project at
Ahmednagar, Maharashtra and the said contractor
has agreed to engage the petitioner at this site viz
Enercon Ltd., Ahnmednagar, Maharashtra. The said
contractor has further agreed to pay the follow ng
emol uments to the petitioner : -

(a) Basi ¢ Pay Rs. 7500/- pm
(b) Al | onances Rs. 2500/- pm
Total = Rs. 10000/- pnt

We, therefore, while disnmissing the appeal nust express our
sati sfaction that Respondent -has been able to provide sone succour to

Appel | ant.

For the views we have taken, we are of the opinion that there is no
merit in this case. ~ The appeal is dismssed. No costs.




