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HEADNOTE:

Constitution of India, 1950, Arts, 84, 101, 102.
133(2) and 1O4-Scope of- Powers of the El ection Conmi ssion
under Sections 10A, 146 (1) (2) of the Representation of the
People Act, read with Art. 103 (2) of the constitution

Respondent No. 2 who is a voter in the Srikakul am
Constituency submitted a petition to the President of |India
under Articles 84, 101. 102. 103 and 104 of the Constitution
of India alleging that respondent No. 1, a returned
candidate to the Lok Sabha on April 28, 1967 in a bye-
el ection from that constituency, had beconme subject to the
di squal i fications cont ai ned in Article 102(1). The
President. exercising his powers under Article 103(2) of the
Constitution. sought the opinion of the appellant by an
order dated May 18, 1968. The appellant issued a notice
dated June 6, 1968 to respondent No. 1 calling upon himto
submit his reply to t he al | egati ons cont ai-ned in
respondent’s petition lo the President. Earlier to this, the
appel | ant condoned the delay in submssion; of account of
el ecti on expenses by respondent No. 1.

On June 26, 1968, respondent No. 1, therefore, filed a
Wit Petition in the Andhra Pradesh Hi gh Court asking for a
wit of prohibition forbidding the appellant from taking
further action pursuant to the Notice dated June 6 and for a
declaration that the appellant had no jurisdiction to
inquire into the petition subnmtted by respondent No. 2 to
the President. The High Court allowed the petition and
issued a wit of Prohibition. It has granted to the
appellant a certificate of fitness under Article 133(1)(c)
of the Constitution.

Al'l ow ng the appeal, the Court
N

HELD: 1. The President acted both in the exercise of
constitutional authority and in the discharge of his
constitutional obligation in referring the question raised
by respondent No. 2's petition for the opinion of the
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appel | ant. Upon the presentation of a petition by
respondent 2 to the President of India;,. alleging that
respondent 1 had becone subject to the disqualifications
mentioned in article 102(1) of the Constitution, a question
clearly arose as to whether respondent 1 had truly becomne
subject to any of the disqualifications nentioned in that
article. By clause (2) of article 103 the President was
bound to obtain the opinion of the appellant before giving

his decision on the question. Not only that, but the
President was further bound to act according to the opinion
gi ven by the appellant. [213D E]

2. The El ection Comm ssion, by reason of the provisions
of Section 146(1) and (2) of the Representation of the
Peopl e Act, 1951, had the power and authority to require
respondent 1 to furnish information on matters which were
relevant to the subject nmatter of the inquiry, nanely, the
al  egati ons contained in the petition present ed by
respondent, 2 to the President of India.. [214B-(

(a) The Representation of the People Act, 1951, confers
extensive powers on the Election Commssion in regard to
inquiries  pertaining to the -questions referred by the

Presi dent for its opinion under Article 103 of the
Constitution. [213F-(F
211

(b) Art. 103(2), as it stood then, required the
President to obtain the opinion of the Election Conmi ssion
before deciding the question referred to in clause (1) of
that article. The President was bound to act according to
the opinion given by the Conm ssion. By the Forty-second
Amendnent Article 103(2) requires the President to consult
the El ection Conm ssion. The  Anendment Article expressly
confers power on the Conmission to nmake? for that purpose,
"such inquiry as it thinks fit". The inplication of the
unamended Article was in truth -and substance the sane
nanmely. that since the Commission was charged with the
obligation to tender its opinion to the President, it had
the power to make such inquiry as(it thought fit in /order to
enable it to express its opinion,. which under the'law as it
stood then, was binding on the President. The Forty-second
amendnent expressed clearly what was necessarily inplicit in
the old provision. If the Constitution envisages that the
Comm ssion should have the power to nmake such inquiry as it
thinks fit even when its opinion is not binding on the
Presi dent who is nmerely required to "“consult'’ the
Commi ssion, it cannot be that the Conmi ssion could tender
its binding opinion without the right and pay the duty, of
maki ng, the necessary inquiry. [214D G

(c) Article 103(1) gives finality to the President’s
deci si on which, under old provision, had to be in conformty
with the opinion of the Election Conmi ssion. Before giving
an opinion which thus had finality, the Comm ssion acted but
fairly in asking respondent | to submit his say. In giving
to respondent | an opportunity to submt his explanation.
the appellant, far from acting beyond the scope of the
statutory and constitutional powers acted in conformty with
the principles of natural justice. [215B]

3. In the instant case? though respondent 2 was not in
a position to nake a categorical assertion in his petition
that respondent 1 had incurred a specific disqualification,
he did make al |l egati ons, general |l y, in regard to
di squalifications said to have been incurred by respondent
1. Upon the naking of those allegations a question arose as
contenplated by Article 103(1)(a) of the Constitution and
the President had to obtain the opinion of the Election
Conmi ssion on that question. Respondent 2's petition could
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not have been rejected by the President without reference to
the Election Conmission on the around that the allegations
made by respondent 2 were unfounded or unsubstantial. The
H gh Court was not correct when it held that the question
whet her r espondent 1 had becone subj ect to any
di squalification under Section 10A of the Representation of
the People Act did not arise on the facts stated in the
petition by respondent No. 2. [215H, 216A- B]

Brundeban Nayak v. Election Commission of India and
Anr., [1965] (3) S.C.R 53; discussed and applied.

(b ) By Section 10A of the Representation of the People
Act. the Election Conmssion has the power to declare a
person to be disqualified if it is satisfied that he has
failed to |odge an account of election expenses within the
time and in the manner required by or under the Act and has
no good reason or justification for the failure. A
decl aration of disqualification nade in pursuance of power
conferred by section 10(A) is a declaration made by the
El ecti on Commission under a l|law made by Parlianment. |It,
therefore, attracts Article 102(1) (e) and consequently
article 103(1) of the Constitution. The Hi gh Court therefore
msdirected itself in reaching the conclusion that the
appel | ant acted beyond
212
its jurisdiction in Jissuing notice to respondent | in
calling upon himto subnmit his explanations in regard to the
all egati ons made by respondent No. 27 in his petition to the
President. [215C- D, F-H]

JUDGVENT:

C VIL APPELLATE JURI SDICTION: Civil Appeal No. 1265 of
1969. Fromthe Judgnment and order dt. 3-1-1969 of the Andhra
Pradesh High Court in Wit Petition No. 2763 of 1968.

S. V. Cupte, Att. Ceneral of India, K N Bhatt and R
N. Sachthey for the Appellant.

P. A Chowdhary and B. Kanta Rao for Respondent No. 1.

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J.-Respondent 1, Shri N~ G Ranga, was
declared elected to the Lok Sabha on April 28, 1967 ina
bye-el ection . From Srikakul am Constituency, defeating
respondent No. 3, Shri B. Rajagopalarao. The Election
Conmission of India, the appellant herein, called upon
respondent 1 by a notice dated July 7, 1967 to show cause
why he should not be disqualified for failure to lodge the
account of his election expenses within the time-and in the
manner required by |law Accepting the explanation submtted
by Respondent 1, the appellant condoned the delay caused in
submitting the account of election expenses and sent a
comuni cation dated August 167 1967 informi ng respondent 1
that it was decided not to take any further action in the
matter.

Respondent 2, who is a voter in the Srikakulam
constituency, thereafter submitted a petition to the
President of India under Articles 84, 101,102,103 and 104 of
the Constitution alleging that respondent 17 who was a
sitting menber of the Lok Sabha, had becone subject to the
di squalification nmentioned in Article 1 102(1). The
President, exercising his powers under Article 103(2) of the
Constitution, sought the opinion of the appellant by an
order dated May 18, 1968. The appellant issued a notice
dated June 6, 1968 to respondent 1 calling wupon him to
submit his reply to the allegations contained in respondent
2’s petition to the President.
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On June 26, 1968 respondent | filed wit petition No.
2763 of 1968 in the H gh Court of Andhra Pradesh asking for
awit Prohibition forbidding the appellant from taking
further steps pursuant to the June 6 notice and for a
declaration that the appellant had no jurisdiction to
inquire into the petition submtted by respondent 2 to the
President of India. By its Judgnent dated January 3, 1969
the High Court allowed the wit petition and issued a wit
of Prohibition as prayed for. It has granted to the El ection
Commi ssion certificate of fitness under Article 133(1)(e) of
the Constitution to appeal to this Court.

213

The narrow question for consideration is whether the
appel | ant had jurisdiction to issue the notice to
respondent 1 calling upon himto submit his explanation in
regard to the allegations contained in the petition
presented by respondent 2 to the President of India who, in
turn, had referred the petition for the opinion of the
appellant., Article 103 of the Constitution read thus at the
rel evant ‘tine:

"103(1) If any question arises as to whether a nmenber

of either House of Parlianent has becone subject to any

of the disqualifications mentioned in clause (1) of

Article 102, the question shall be referred for the

decision of the President and his decision shall be

final.
(2) Before giving any .decision on any such
qguestion, the President shall obtain the opinion of the

El ection Com nission and shall act according to such

opi nion."

Upon the presentation of a petition by respondent 2 to
the President of India, alleging that respondent. 1 had
becorme subject to the disqualifications nentioned in Article
102(1) of the Constitution, 2 question clearly arose as to
whet her respondent 1 had truly become subject to any of the
di squalifications mentioned in that Article. By clause (2)
of Article 103, the President  was bound to obtain the
opi nion of the appellant before giving his decision on the
guestion. Not only that, but the President was further bound
to act according to the opinion given-by the appellant. The
President therefore acted both in the exerci se of
constitutional authority and in the discharge of his
constitutional obligation in referring the questionraised
by respondent 2's petition for the opinion of the appellant.

The next question for consideration ~is whether, on
receiving the President’s conmunication asking for its
opi nion, the appellant committed any error of |aw or acted
beyond its jurisdiction in seeking the explanation of
respondent 1. The Representation of the People Act = 43 of
1951, "the Act", confers extensive powers on the Election
Commi ssion in regard to inquiries pertaining to questions
referred by the President for its opinion under Article 103
of the Constitution. Section 146(1) of the Act provides, in
so far as material, that where in connection wth the
tendering of any opinion to the President under Article 1083,
the El ection Conmission considers it necessary or proper to
make an inquiry and if it is satisfied that on the basis of
docunents produced by the parties it cannot cone to a
deci sive opinion on the matter which is being inquired into,
it shall have for the purposes of inquiry the powers which a
civil court has while trying a suit in respect, inter alia,
of summoni ng and enforcing the attendance of
214
any person, examining him on oath, the discovery and
production of any docunent and receiving evidence on
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affidavits. Sub-section (2) of section 146 which is nore to
the point provides:

"The Conmission shall also have the power to require

any person, subject to any privilege which my be

claimed by that person under any law for the time being
in force, to furnish information on such points or
matters as in the opinion of the Commission nmay be
useful for. O relevant to, the subject matter of the
inquiry."
W see no doubt that the El ection Comm ssion, by reason of
these provisions, had the power and authority to require
respondent 1 to furnish information on matters which were
relevant to the subject matter of the inquiry, nanely, the
al | egations contained in_the petition present ed by
respondent 2 to the President of India.

Article 103(2), as it stood then, required the
President to obtain the opinion of the Election Conm ssion
bef ore deciding the question referred to in clause (1) of
that Article. ~ The President was bound to act according to
the opinion given by the Conmission. By the Forty second
Amendnent; Article 103(2) requires the President to consult
the Election Comm ssion. The Anended Article expressly
confers power on the Conmission to make, for that purpose,
"such inquiry as it thinks fit". The inplication of the
unamended Article 'wasin truth and substance the sane,
nanely, that since the Comm ssion was charged with the
obligation to tender its opinion to the President, it had
the power to nmake such inquiry as it thought fit in order to
enable it to express.its opinion, which under the law as it
stood then, was binding on the President. The Forty-second
amendnment expressed clearly what was necessarily inplicit in
the old provision. If the Constitution envisages that the
Comm ssion should have the power to make such inquiry as it
thinks fit even when its opinion~is not binding on the
President who is nmerely requiredto "consult" the Conm ssion
it cannot be that the Conm ssion could tender its binding
opi nion without the right and, nay the duty, of nmking the
necessary inquiry.

Respondent 1 rushed to the Hgh Court  sone what
hurriedly, thinking probably that the appellant” having
al ready condoned the delay which had occurred infiling the
return of the election expenses, he had not incurred or
becorme subject to any disqualification as nentioned in
Article 102(1) of the Constitution and therefore the
appel lant had no justification for <calling wupon him to
submit his explanation. That however is a different thing
fromsaying that either the President of India or the
appel | ant exceeded his or its jurisdiction when the
215
fornmer referred the matter for the opinion of the latter and
the latter sought an explanation from respondent- 1. The
appel l ant could and should have in the first instance
verified from its own record whether there was any
justification for the grievance nmade by respondent 2. But in
giving to respondent 1 an opportunity to submt his
expl anati on. the appellant, far fromacting beyond the scope
of its statutory and constitutional powers, acted in
conformity with the principles of natural justice. Article
103 (1) gives finality to the President’s decision which
under the old provision, had to be in conformty with the
opi nion of the Election Conm ssion. Before giving an opinion
which thus had finality, the Conmission acted but fairly in
asking respondent 1 to submit his say. As stated above, it
had the power to ascertain what explanation respondent | had
to give an answer to respondent 2's all egations.
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The High Court nisdirected itself in reaching the
conclusion that the appellant acted beyond its jurisdiction
inissuing the notice to respondent 1 calling upon himto
submit his explanation in regard to the allegations made by
respondent 2 in his petition to the President. According to
the Hgh Court, "facts leading to disqualification under
section 10A" of the Act, "cannot be the subject matter of
i nquiry and deci si on under Article 103 of "t he
Constitution’?. It is inpossible to accept this statenent of
law in view of the express provision contained in Article
103(1) (a) that if any question arises as to whether a
menber of either House of Parlianment has becone subject to
any of the disqualifications nentioned in Article 102(1),
the question shall be referred for the decision of the
President. Article 102(1) provides by sub-clause (e) that a
person shall be disqualified for being chosen as, and for
being, a nenber of either House of Parlianent if he is so
di squalified by ~or under any law made by Parlianent. By
section 10(A) -~ of the Act, the Election Conm ssion has the
power to  declare a person to be disqualified if it is
satisfied that he has failed to lodge an account of election
expenses within the tine and in the manner required by or
under the Act and has no good reason or justification for
the failure. A declaration of disqualification made in
pur suance of power conferred by section 10(A) is a
decl arati on nade by the El ecti on Commi ssion under a | aw made
by Parliament. It, therefore, attracts Article 102(1)(e) and
consequently Article 103(1) of the Constitution

The High Court thereafter ~proceeded to hold that the
guesti on whether respondent 1 had beconme subject to any
di squalification under section 10(A) of the Act did not
arise on the facts stated in the petition by respondent. W
do not see our way to accepting this statenent.

216

Though respondent 2 was not in a position to nake a
categorical assertion in his petition that respondent 1 had
incurred a specific disqualification he did nake al l'egations
generally in regard to disqualifications said to have been
incurred by respondent 1. Upon. the naking of these
all egations a question arose or contenplated by Article
103(1)(a) of the Constitution and the President had to
obtain the opinion of the Election Commssion on -that
guestion. Respondent 2's petition could not have been
rejected by the President w thout reference to the El ection
Conmi ssion on the ground that the allegations nade by
respondent 2 were unfounded or unsubstanti al

A simlar question arose before this Court in Brundaban
Nayak v. Election Commission of India and Anr. (1) Article
191(1) of the Constitution provides that a person shall be
di squalified for being chosen as, and for being, a nenber of
the Legislative Assenbly or Legislative Council of a State
if, inter alia, he is so disqualified by or under any |aw
made by Parlianent. Article 192(1), as it then stood,
provided that if any question arises as to whether a nenber
of a House of the Legislature of a State has becone subject
to any of the disqualifications nentioned in clause (1) of
Article 191, the question shall be referred for he decision
of the Governor and his decision shall be final. By Article
192(2) the Governor had to obtain the opinion of the
El ecti on Comm ssion before giving his decision and he was
al so under an obligation to act according to t he
Conmi ssion’s opini on. These provisions correspond to
Articles 102 and 103 respectively with which we are
concerned. Wiile dealing with an argunent as to whether it
could be said that the question as contenplated by Article
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192(1) had arisen, Gajendragadkar, C.J. speaking on behalf
of the Court observed that the first clause of Article
192(1) P did not permit of any linmtations and that all that
the clause required was that a question should arise. How
the question arose, by whomit was raised and under what
circunmstances it was raised were not relevant for the
purpose of the application of the clause. The Court took
notice of the fact that conplaints made to the Governor
could be frivolous or fantastic, but it held that if they
were of such a character, the Election Conmi ssion would have
no difficulty in expressing its opinion that they should be
rejected. That however did not mean that a question as
contenplated by Article 192(1) did not arise. Lastly it was
urged in that case that' it 1is the Governor and not the
El ecti on Commi ssion who had  to hold the enquiry since the
Constitution required the Governor to decide the particular
guestion. This contention was rejected on the ground that it
was the opinion of the
(1) [1965] (3) S.C.R 53.
217
El ecti on Commi-ssion whichin substance was decisive and
therefore it was legitimate to assume that when the
conpl aint received by the Governor was forwarded by himto
the Election Conmi ssion, the latter had the power and the
jurisdiction to go into the matter which nmeant that it had
the authority to issue notice to the person agai nst whomthe
conplaint was nade, calling himto file his statenment and
produce evidence in support of his case. The H gh Court was
in error in seeing "nothing" in this decision which was
contrary to its view

For these reasons we allowthe appeal filed by the
El ection Commission and direct that the wit petition filed
in the H gh Court by respondent 2 shall ~ stand dism ssed.
There will be no order as to costs.
S R Appeal al I owed.
15-520SCl/ 78
218




