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ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

The appellant plaintiff laid the suit for declaration
of title and for possession of the plaint schedul e property.
On August 3, 1993, the appellant filed an application
enclosing the list of witnesses to i'ssue sumons to them for
adduction of evidences to prove her case. In the affidavit
filed by the husband, who is the general power of attorney
hol der, it was stated that he was under bonafide ni'staken
i mpression that the list of witnesses was already filed, but

he noticed that mstake when he was getting ready, in
consultation with the counsel, to adduce —evidence at the
trial. It was, therefore, stated that the failure to file
the list of witnesses was not international. Accordingly, he
sought perm ssion of the court to file the Ilist of

wi tnesses. The trial court in its order dated Septenber 6,
1993 disnmissed the application holding that there is no
proper explanation for the delay in filing the [list of
wi t nesses. On revision, the Hi gh Court of Karnataka declined
tointerfere wth the order. Thus, this appeal by specia

| eave.

Order 16 Rules 1 and 1(A) adunberate that the witness
at the trial court are to be produced for exam nation by the
parties by their filing the list, and omssion thereon
prohibits them to avail the assistance of the court to
secure their attendance to give evidence or to produce
docunents on their behalf. It is true that the |egislature
amended Order 16 Rule 1 and added rule 1(A) to see that the
undue del ay should not be caused in the trial of the suit by
filing list of witnesses or the docunents at bel ated stage.
Thereby, it envisages that on or before the date fixed by
the court for settlenent of issues and not later than 15
days after the date on which issues were settled, the
parties are to file the list of such w tnesses whomthey
propose to call either to give evidence or to produce
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docunents and they are required to obtain summons to such
witnesses for their attendance in the court. On their
failure to do the sanme, Rule 1(A) says that they may wi thout
assi stance of the court bring witnesses to give evidence or
to produce docurents. In other words, if they fail to obtain
the summonses through court for attendance of w tnesses they
are at liberty to have the wi tnesses brought wi thout the
assi stance of the Court.

It would, thus, be seen that the legislature did not
put a total prohibition on the party to produce the
wi tnesses or the production of the docunments for proof of
the respective case. Nonetheless, when they seek the
assistance of the Court, they are enjoined to give reasons
as to why they have not' filed the application within the
time prescribed under Rule 1 of Order 16. It is seen that in
the application it “was -stated by the husband of the
appel l ant that they were under-the bonafide inpression that
they have already filed the list of the witnesses alongwth
the docunents  and that the mstake of non-filing the |ist
was di scovered when they were getting ready for the trial
It is not in dispute that the'trial is yet to begin. In
these circunstances, we think-that the trial court conmitted
illegality in refusing to receive the list for sunmponing the
wi t nesses for adduction-of evidence by the plaintiff. The
appeal is accordingly allowed. The orders of the trial court
and the H gh Court are set aside. The list already furnished
isa validIlist. | The trial court is directed to sunmon the
wi tnesses for exanmination on behalf of the plaintiff. No
costs.




