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I ndustrial Dispute-Fixation of wage structure-Factors to be
consi dered- Fair Wage- Li vi ng Wage- Ext ent—of power to
interfere under Art. 136 with wage scale fixed by Tribunal-

Dearness allowance on basis of

sliding scal es-Interim

agreenment regarding interimrelief not to be ignored-Leave

rules-Gratuity-Retirenent age-Ret

rospecti ve —operation of

awar d- Del hi  Shops & Establishment Act, 1954 (Delhi 7 of
1954) - Enpl oyees’ State |Insurance Act, 1948 (34 of 1948)

---Industrial Disputes Act, 1947,

(14 of 1947).

HEADNOTE
The Chief Comm ssioner, Delhi, referred an i ndustri al
di spute for adjudication to the Industrial Tribunal, Delhi,

whi ch gave its award on March 16,

1959. Both the appellant

and the respondents were dissatisfied with the award and

they cane to this Court by spec
chal l enged by the appellant with
dearness al |l owance, adjustnents,
retrospective effect of the award.

al leave. The award was
regard to scales of pay,
| eave rules, gratuity and

The respondents attacked

the award as regards the working hours, |leave rules and

retirement age.

Hel d, that while social justice demands that worknen shoul d

get a fair share of the nationa

i ncome which they help to
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produce, it has also to be seen that that does not result in
the drying up of the source of national inconme itself.
I nroads
235

on the profits of the capitalists should not be such as have
a tendency to drive capital away from fruitful enploynent
and thereby affect prejudicially capital formation itself
The Tribunal had applied the correct principles and the
award shoul d not be di sturbed,

Hel d, also, that the Tribunal had erred in awarding a fixed
dearness allowance of Rs. 25 /-. The object of dearness
al l owance being to neutralise part of the rise or fall in
the cost of living, it should ordinarily be on a sliding
scal e.

Hel d, that the contention of the appellant that in view of
the provisions of the Enployees’ State Insurance Act, 1948,
no provision need be nmade about sickness |leave at all, was
rej ected. It was pointed out that in providing for
peri odi cal paynents-to an insured worker in case of sickness
or for nedical treatment or attendance to himor the nmenbers
of his family under the Act of 1948, ‘the Legislature did not
intend to substitute any of these benefits for the worknen’'s
right to get |eave onfull "Pay on the ground of sickness.
Hel d, that as regards those worknen to whom the Del hi  Shops
and Establishnments Act, 1954, applied,. the Tribunal had
acted illegally in fixing the period of sick |eave at 15
days and permtting accurmul ati on. The appel llant shall all ow
to the workmen to whomthe Del hi Shops and Establishnents
Act applied, sickness or casual leave for a total period of
12 days with full pay and al l owances, and such |eave shal
not accumul ate. As it was not desirable to ‘have two
separate | eave rules for two classes of worknmen, one to whom
the Act of 1954 applied and tile other to whomthe Act did
not apply, it was held that the sane rule should apply to
ot her workers al so.

Held, also, that tile scheme of gratuity as framed by the
tribunal was not unduly favourable to worknmen and /it also
did not place any undue strain on the financial resources of
tile Conpany. As regards the provision in the gratuity
schene that an enployee who is dismssed for m sconduct
shall not be entitled to any gratuity; it was held that the
proper provision should be that where an enployee is
dism ssed for msconduct which has resulted in financia
|l oss to the enployer, the anmount of |oss shoul d be deducted
fromthe ambunt of gratuity due.

The award of the Tribunal on tile question of retirenment age
was set aside and the retirement age was fixed at 58,
subject to the proviso that it would be open to the conpany
to continue in its enploynent a workmen who had passed /that
age, The rule was to apply to all tile enployees of the

Conmpany.
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No general fornula could be laid down as to the date from
which a Tribunal should make its award effective. That
guestion has to be decided by the Tribunal on consideration
of t he circunstances of each case. There was no

justification for interfering with the direction of the
Tribunal that in this case the reliefs given by it should
becorme effective fromthe date of the reference

Standard Vacuum Refining Co., of India v. Its worknen,
[1961] S. C R 536, Ms. Crown Aluminium Wrks v. |Its
worknmen, [1958] S. C. R 651, Express Newspapers Ltd. .
Union of India, [1959] S. C R 12, MS. Lipton Ltd. wv.
Their Worknen [1959] Supp. 2 S. C. R 150, Worknmen Hi ndustan
Motors v. Hidustan Motors, (1962) 2 L. L. J. 3 52, French
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Motor Car Co. v. Their Worknen, (1962) 2 L. L. J. 744 and
Guest Keen, Wllianms (P) Ltd. v. P. J. Sterling [1961] 1 S.
C. R 348, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 489 & 490
of 1961.

Appeals by special |leave fromthe award dated March 16,
1959, of the Second Industrial Tribunal, Delhi in Reference
. D. No. 20 of 1958.

G S. Pathak, S. T. Desai, M L. Sethi, B. Dutta and Anand
Prakash, for the appellant (in C. A No. 489/61) and the
respondent (in C. A No. 490/61).

C. Set al vad, At t orney- Gener al for I ndi a M K
Ramarmurthi, D. P.-Singh, R K Garg and S.C. Agarwal, for
the respondents (in C-A. No. 489/61) and the appellants (in
C. A No. 490/61).

1962. Decenber 14. The judgnment of the Court was delivered
by

DAs GUPTA, .’ J.-These two appeal s by special |eave, one by
the enployer and the other by the worknmen, arise out of an
industrial dispute that was referred for adjudication to the
Industrial Tribunal Delhi, by an order made on January 23,
1958 by the Chief Comm ssioner, Delhi. ~The Tribunal nmade
its award on March 16, 1959. CQut of the numerous

237

matters that were included in the ternms of reference, we are
concerned in these appeals only with a few. The enpl oyer
chall enges the award as regards : (1) Scal es of  ‘pay, (2)
Dearness allowance, (3) Adjustnents, (4) Leave Rules, (5)
Gratuity and (6) Retrospective effect of the award. The
wor kmen al so attacked the award as regards the scal es of pay
and dearness all owance. In addition, they have attacked the
award as regards the working hours, 1 eave rules, night shift
al | owance, retirenent age and procedure for t aki ng
di sciplinary action. At the time of the hearing before us
however the |earned Attorney General, appearing for the
wor kmen, did not press their claimfor nodification of the
award as regards, night shift allowance, |eave rules and
procedure for taking disciplinary action and working hours.
It appears that when the dispute was before the Conciliation
Oficer, Delhi, for settlenent an interim agreenent was
arrived at between the parties on Decenber 20, 1957 by which
the managenent agreed to give certain interim reliefs,
rangi ng between Rs. 6/- to Rs. 10/- per nmonth fromthe nonth
of November 1957. One of the terns of the agreenent. was
that this paynment "will be adjusted against. the  fina
outcome of the denands by constitutional neans”. The
Tribunal has in its award given a direction that this
interimrelief shall remain unaffected. Taking this to be a
direction that the adjustment as agreed upon of paynments
under the interim arrangenent shall not be made, the
enployer has in its appeal challenged the correctness  of
this direction al so.
The nost inportant of the matters in dispute are the
guestions of the wage scale, the dearness all owance and the
adj ustment of existing enployees into the new scales. It
appears that from 1946 onwards the Conpany’s worknmen have
had a consolidated wage scale, no distinction being nmade
bet ween
238
the basic wage and the dearness allowance. This wage scale
has remained practically unaltered except for sone specia
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increnents given in the year 1948. By the award the
Tri bunal has introduced new wage scale for certain existing
categories of workmen and in sonme cases has introduced new
scales, after amalganating nore than one category. Thus
certain railway despatchers, advertisers, Box No. sorters,
filing clerks and bank clerks who were fornerly in the scale
of Rs. 50-4-90-EB-4-115 and Junior Clerks etc., who had a
scal e of Rs. 60-100EB-4-115 have all been put on a new scal e
of Rs. 70-5-100-EB-5-150. There has been a sinilar
amal gamati on or clerks, assistants, cashiers, record keepers
and others sonme of whomwere on Rs. 80-175 and some on Rs.
80-203 scale, all of them being now put on a new scale of
Rs. 90-200. In both cases the starting salary has been
rai sed; the maxi mum has been raised for the first category.
Supervi sors and others who were fornerly on three different
scal es, some on Rs. 125-350, sonme on Rs. 125-300, and sone
on Rs. 100-250, have all been amal gamat ed and have been put
on a new scal e of Rs. 100-350. Qbviously, this would nean a
lower 'starting salary for some and maxi numfor sonme. ,job
|)Daftries sone of whomwere on Rs. 70-115 scale and others
on Rs. 100-155 have all been put - on a new scale of Rs. 80 to
Rs. 11,15, resulting thus ina lowering of starting salary
for sone and a rise of a higher maximumfor all. A simlar
lowering in the starting salary has al so occurred in cases
of some of the jobnmachi nemen. They were fornerly on two
scal es, one of Rs.125-175 and the other of Rs. 75-175. The
Assi stant Forenmen in the job Department formerly on Rs. 125-
175 are put on a scale of Rs. 125-202. Were there has been
no anal gamation the  new scale has resulted in a slight
increase in sone cases both in the starting salary and the
maxi mum In sonme catagories, no change has been made at
all,

239

It is unnecessary to give nore details of the difference
between the old scale and the new scale as what has been
mentioned above is sufficient to indicate that there has
been sonme change in favour of the worknmen, though this
change is not nmuch. The enployer’s contention before us is
that there was no case for any revision whatsoever and the
Tri bunal acted wongly in making any change inthe old wage
scale. The workmen’s contention on the contrary i's that the
changes do not go far enough

The fixation of wage structure is anong the nost difficult
tasks that industrial adjudication has to tackle. Onh _the
one hand not only the demands of social justice but also the
clains of national econony require that attenpts should be
made to secure to workmen a fair share of  the nationa
income which they help to produce, on the other| hand,  care
has to be taken that the attenpt at a fair distribution does
not tend to dry up the source of the national income itself
On the one hand, better living conditions for worknen that
can only be possible by giving thema "living wage" wll
tend to increase the nation’s wealth and i ncone on the other
hand, unreasonable inroads on the profits of the capitalists
m ght have a tendency to drive capital away from fruitfu
enpl oynent and even to affect prejudicially capita
formation itself. The rise in prices that often results
fromthe rise of the workmen’s wages nay in its turn affect
ot her menbers of the comunity and nay even af f ect
prejudicially the l[iving conditions of the wor kmen
t hensel ves. The effect of such arisein price on the
Country’'s international trade cannot al so be always ignored.
Thus nunerous conpl ex factors, some of which are econonmic
and sone spring from social philosophy give rise to
conflicting considerations that have to be borne in mind
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Nor does the process of valuation of the nunpbrous factors
remain static. Wile international nmovements in the cause
of |abour have for many years influenced thinking-and
240
some-times even judicial thinking--in such matters, in this
country, the energence of an independent denp cratic India
has i nfl uenced t he matter even nor e prof oundl y.
Gaj endr agadkar, J. speaking for the Court in Standard vacuum
Refining Co., of India v. Its Wrkmen (1), has observed :-
“I'n constructing a wage structure in a given
case industrial adjudication does take into
account to some extent considerations of right
and wrong, propriety and inpropriety, fairness
and unfairness. As the social conscience of
the general comunity becones nore alive and
active, as the welfare policy of the State
takes a nore dynanmic form as the nationa
economny progresses fromstage to stage, and as
under the growi ng strength of the trade wunion
noverment, collective bargaining enters the
field, wage structure ceases to be a purely
arithmetical problem Considerations of the
financial position of the enployer and the
state of national econony have their say, and
the /requirenents of a workman living in a
civilised and progressive society also cone to
be recogni sed."
In trying to Kkeep true to the two points of socia
phi | osophy and econom ¢ necessities whi ch vi e f or
consi deration, industrial adjudication has set for itself
certain standards in the matter of wage fixation. At the
bottom of the |adder, there is the mninum basic wage which
the enployer of any industrial |abour nust pay in order to
be allowed to continue an industry.” Above this is the fair
wage, which may roughly be saidto approximate to the need
based mininum in the sense of a wage which is "adequate to
cover the normal needs of the average enpl oyee regarded as a
human being in a civilised society." Above the fair wage is
the "living wage" a wage "which will nmaintain the workman in
the highest state of industrial -efficiency, which wll
enable himto
(1) [21961] S.C. R 536, 543.
241
provide his famly with all the material things which are
needed for their health and physical well-being, enough to
enable himto qualify to discharge his duties as a citizen."
(Cited with approval by M. justice Gajendragadkar in
St andard Vacuum Conpany’'s Case (1) from"The living Wage" by
Philip Snowden).
While industrial adjudication will be happy to fix ~a wage
structure which would give the workmen generally “a |[living
wage economni c consi derations nake that only a dreamfor the
future. That is why the industrial tribunals in this
country generally confine their horizon to the target  of
fixing a fair wage. But there again, the econonmc factors
have to be carefully considered. For these reasons, this
court has repeatedly enphasi sed the need of considering the
problem on an industry-cumregion basis, and of giving
careful consideration to the ability of the industry to pay.
(Vide Crown Alumniums Case (2); the Express Newspapers
Ltd., Case (8) and the Lipton's Case (4).
On an examnation of the Tribunal’'s award as regards the
wage scale, we are satisfied that all the considerations
nmenti oned above were present in the mnd of the adjudicator
and we are of opinion that there is nothing that would
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justify wus in nodifying the award either in favour of the
enpl oyer or in favour of the workmen. It is stated in the
award that before the Tribunal the Conpany’'s representative
desired that a fair wage level within its paying capacity
shoul d be evol ved though at the time he argued that existing
wage structure is quite fair ""looking to the Conpany’s
fi nanci al position as well as the conparative rates
prevailing in the other concern." The Tribunal has not
accepted the Conpany’s contention that the existing wage
structure is fair, though at the sane tine it has held that
the wage system needs no such radical change as all eged by
the Uni on.

(1) [1961] S.C. R 536, 543.

(3) [1939] S.C R 12.

(2) [1958] S.C R 651

(4) [1959] Supp. 2 S'C R 150.

242

M. Pathak, who appeared before us for the Company, did not
seriously suggest that the present wage structure gives the
enpl oyees. "a fair wage." He argued generally that no case

was made out for any revision of the wage structure. Such
an extreme proposition-has only to be nentioned to deserve
rejection. At the time the Tribunal was dealing with this

guestion the wage scale of the workmen in this concern had
remai ned practically unaltered for alnbst 12 years-12 years
of nomentous change 't hrough which social ideas have noved
forward in favour of worknen getting a better share of the

national inconme; 12 years during which the new India was
born and a Constitution was framed for this new denpcracy
"to secure to all its citizens, justice, social and economc
and political" and enshrining in its 43rd Article the

principle that ,the State shall endeavour “to secure by
suitable legislation or economc Oganisation or  in any

other way to all workers agricultural, industrial or
ot herwi se" anong other things tea |living wage and conditions
of work ensuring a decent  standard of life and ful

enj oynment of | ei sure and soci al and cultura
opportunities................... ". The nere passage of tine

and these revolutionary changes would be sufficient to
convi nce any right thinking man of the need for revision of
wage scales which, on the face of it, were far below the
"living wage" and nostly also below the "'fair wage",
provided the industry could bear the additional burden. The
case for revision becones irresistible when one takes into
consideration the further fact that the cost of living rose
steeply during this period. On the basis of 1939 —cost as
100, the index for 1946 was 282. By 1958 it had risen to
389. It may be nmentioned that since then there has been a
further rise. Nor can it be seriously suggested that /this
concern cannot bear the burden of an increased wage scale.
The Tribunal was, in our opinion, right in its conclusion
that the material on record shows that the Conpany has been
prospering and has financia

243

stability. We have for ourselves exam ned the balance-
sheets and the other materials on the record and have no
hesitation in agreeing with that conclusion. M. Pathak’s
uphill task in the face of these bal ance-sheets already on
the record to show that the Conpany would not be able to
bear the burden of an increased wage scale has been made
nore difficult by the discovery that even after the inple-
nentation of the award the Conpany has nade large profits
during the years 1959-60, 1960-61 and 1961-62.

It appears that when the Conpany was given special |leave to
appeal to this Court the operation of the Tribunal’'s award
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was stayed only in so far as it directed the nmanagenent to
pay arrears of the wages deternmined thereby but t he
operation of the award in so far as it related to the
paynment of wages fromthe date of the award was not stayed;

and the managenent was directed to pay to the worknen from
that date wages in accordance with the wage scale fixed by
the Tribunal by its award under appeal. The result of this
has been that the Tribunal’'s award as regards the wage
scal es has been inplenmented with effect fromthe date of the
award and it is possible for this Court to know how such
addi ti onal paynent has affected the financial position of
the Conpany. It appears that after neeting the additiona

charges and al so after paynment of bonus and appropriation to
reserves the net profits for the year 1959-60 rose to Rs.

8, 04, 508/ - . For the year 1960-61 these profits were Rs.
8, 44, 627/ -. For the year 1961-62 the profits are shown in
the bal ance-sheet ~ as Rs. 59,955/-. That the Conpany has
been prospering is clear. |t has its own aeroplanes and
possesses. i movabl e properties of considerable value. It
has built up good reserves and inspite of that it has been
maki ng good profits. It i's reasonable to think that wth

the progress of education in the country and the increasing
news mi ndedness of the people the future prospects of the
Conpany are no less bright. On a consideration
244
of all this,, we are clearly of opinion that M. Pathak's
contention that the wage scale fixed by the Tribunal is too
heavy for the Conmpany to bear, nust be rejected.

Equal |y wunacceptable is M. Pathak”s next contention that
the wage scale fixed by the Tribunal operates unfavourably
on this Conpany vis-a-vis tw other concerns in Delhi
region, viz., the Tinmes of India, Delhi and the Statesman,
Del hi . We have conpared the wage scales in these two
concerns viz., the Tinmes of India, Delhi-and the Statesman
Del hi, with the wage scal e under-the award and have for the
pur pose of conparison taken into consideration the dearness
al l owance as fixed by the Tribunal. The conparison shows
that while in some cases the Conpany (the H ndustan Ti nes)
will have to pay nore to its worknen than what is being paid
to workmen of the same category by the Tinmes of India, Delhi
and the Statesman, Delhi, in several cases it will be |ess.
It has also to be borne in mnd that the Tines of |ndia,
Del hi and the Statesman, Delhi, are much smaller units of
the newspaper industry than the H ndustan Tines. These
Conpanies are nere adjuncts to the Tines of India, Bonbay
and the Statesman, Calcutta, respectively. Therefore, even
if for some categories the wage scale under the award is
higher than that in the Times of India, Delhi and the
St atesman, Del hi, that would be no ground for nodifying the
award in favour of the Conmpany. W have therefore cone to
the conclusion that there is no ground whatsoever for
nodi fyi ng the wage scale fixed by the award in favour of the
Company.

On behalf of the worknmen it was strenuously contended  that
the increase given by the award over the previous wage scal e
falls far short of justice. It is pointed out that even the
Times of India, Delhi and the Statesman, Delhi, which are
much smal | er

245

concerns and of lesser financial stability and strength, pay
to sone categories of its workmen hi gher wages than what has
been fixed by the award. Thus our attention has been drawn
to the fact that for Assistants, the Tinmes of India, Delhi,
rate is Rs. 241-402, and in the Statesman, Delhi, it is Rs.
190-297 for some and Rs. 264-463 for others while under the
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award the scale is Rs. 125-375. There are several other
cases also where the wage scal e under the award appears to
be lower than what is being paid by the Tinmes of India,
Del hi and the Statesnman, Del hi.

It has been urged by the | earned Attorney-General that in
view of the fact that the wage scale of the Conpany has
remai ned practically stationary for the last 12 years and
that it is indisputably well belowthe fair wage and the
further fact that even smaller concerns in this region, like
the Tinmes of India, Delhi and the Statesman, Delhi, have
been paying nore to some categories of its worknen, the wage
scale as fixed by the Tribunal should be raised at |east for
sonme of the categories. There is undoubtedly sone force in
the contention and it maybe said that the Tribunal has been
rather cautious in the matter of revision of wage scales.

Even so, it has to be renenbered that where, as in the
present case, the proper principles have been applied by the
Tribunal, it is not the practice of this Court to interfere,

ordinarily, with details of this nature when exercising its
speci al " jurisdiction under Art. 136 of the Constitution. It
al so appears to us that the very fact that the Tribunal has
been cautious in the matter of raising the wage scales has
influenced it in the directions it has given on the question
of adjustnent of the present enployees into the wage scale.
In this way sone relief has been given to the present
enpl oyees whi ch m ght otherw se have been given by raising
the wage scale. On a consideration of all these facts we
have reached the conclusion that it wll not be
246
proper for wus to nodify the wage scales fixed by the
Tribunal in favour of the worknen al so.
On the question of dearness allowance it is~ not  disputed
before wus that in the circunstances of the resent case the
Tribunal acted rightly in awardi ng dearness allowance at a
flat rate for all categories of worknen. On behalf of the
Conpany it was however urged that the Tribunal has nmade an
obvious mstake in fixing the amount of dearness allowance
at Rs. 25/-. For fixing the rate at Rs. 25/- the  Tribuna
has said :-
"In view of the revised scales as now laid
down, | think the sane should further _be
suppl enented in the circunstances stated above
by a flat rate of dearness allowance in all
cases, viz., Rs. 25/- wth retrospective
effect fromthe date of reference so that the
| owest paid worker will start not |ess than
Rs. 75/-. 1 direct accordingly."
M. Pathak points out that the | owest paid worker for . whom
wage scal es have been fixed will be getting under the  award
a mninmumof Rs. 610/- so that with the dearness all owance
of Rs. 25/- "the |owest paid worker" will start at “Rs. 85/-
and not Rs. 75/-. M. Pathak suggests that the Tribunal has
made a nmistake in its calculations and that having decided
that the | owest paid worker will start at not |ess than Rs.
75/-, it should have fixed Rs. 15/- and not Rs. 25/as the
dearness al | owance. Thi s argunent however overlooks the
fact that the reference as regards the dearness allowance
was in respect of all categories of workmen, though the
reference as regards scales of pay did not cover some
categories, viz., mazdoors and canteen boys. They therefore
continue to remain on their old scale of Rs. 50-3-85. When
the Tribunal 1in considering the question of dear ness
al l owance was thinking of the starting pay of the | owest
pai d wor ker
247
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it had obviously these categories in mnd. Having concluded
that the | owest paid worker should start at Rs. 75/- as the
total anpbunt of basic pay and dearness allowance the
necessary conclusion reached by the Tribunal was that Rs.
25/- should be fixed as the dearness allowance. It is, in
our opi nion, proper and desirable that the dear ness
al | owance should not remain fixed at this figure but should
be on a sliding scale. As was pointed out in Wrknmen of
H ndusthan WMtors v. H ndusthan Mtors (1), the whole
pur pose of dearness allowance being to neutralise a portion
of the increase in the cost of living, it should ordinarily
be on a sliding scale and provide for an increase on rise in
the <cost of living and a decrease on a fall in the cost of
living. On a consideration of all the circunstances of this
case, we direct that a sliding scale be attached to the
dearness all owance of Rs. 25/- per nmonth as awarded by the

Tribunal on the lines that it will be liable to be increased
or decreased on the basis of Re. 1/- for every ten points in
case of rise and fall in the cost of living fromthe base of

400, the 1939 index being taken to be 100 the sliding scale

to take effect fromApril 1, 1959.

This brings us to the question of adjustnent of the existing

enpl oyees into the new scale. The Tribunal has dealt wth

this matter thus :-
Y S the adjustnment in the new scal es shal
be mde with retrospective effect from the
date of the reference, viz.,  23rd January,
1958.. In nmeki ng adjustment in the new scales
no one  shall be adversely affected and it
shall be on the line laid down by the
Industrial- Tribunal in the case of Caltex
India Ltd., 1951 LLJ. 654 at p. 659 read wth
para. 23 of the decision of the Labour
Appel l ate Tribunal, reported in 1952 LLJ. 183
at page 188."

It appears that in the case of Caltex India Ltd., (Supra) the

I ndustrial Tribunal, Wst Bengal, (gave

(1) (21962) 2 L.L.J. 352.

248

the followi ng directions for adjustment of enployees into

the wage scale fixed by it.
"1. Al enployees for whomthe scal e has been
st at ed above shoul d be stepped up in the stage
next above which the present pay is drawn. A
special increment at the rate of one increnent
in the new scale for every three conpleted
years of service should be given.

2. The enpl oyees whose salaries are  |ess
than the m ninmum prescribed will be pulled up
to the mninumof the prescribed scale.

3. If the existing salary of an enpl oyee is
hi gher than the salary he will be entitled to
under the prescribed scale, there will be no
cut and he will be stepped up to the nearest
increase with the increnents given above.

4, After the salaries are adjusted, no

enpl oyee should be staggered and he wll
continue to get future increnents.

5. If an enployee be already drawing a
salary which is higher than the maxi mum
prescribed by the award, he will be subjected

to no cut in his salary."
This was followed by a direction as regards the date by
which the adjustnment was to be nade. The Labour Appellate
Tribunal nodified these directions by introducing t wo
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provisions : (1) that the naxi mum of the grade should not be
exceeded and (2) that the basic wage that was being paid to
an enpl oyee at the date of the award of the Tribunal is not
to be affected to the enpl oyees’ prejudice. The enployer’s
objection is to the provision that a special increment at
the rate of one increnent in the new scale for every
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three conpleted vyears of service should be given. It is
argued that such a provision may well be appropriate in a
case where wage scale is being fixed for the first tine or
where even if there was already a wage scale in force the
rate of increnent in the new scale is much higher than that
in the old wage scale, but not where, as in the present
case, the increments under the new scale and the old scale
are practically the same. W are not inpressed by this
ar gument .
As was pointed out by this Court in a recent judgment in
French ~Mdtor Car Co., Ltd. v. Its Wrkmen (1), what
adj ustmrent shoul d be given is to be decided when fixing wage
scal es ~whether for the first tineor in place of an old
exi sting scale has to be decided by industrial adjudication
after consideration of all the circunstances of the case.
It may well be true that in the absence of any specia
circunmstances and ~adjustment of the nature as allowed in
this case by allow'ng special increment in.the new scale on
t he basi s of service already rendered my not be
appropri ate. Clearly, however, in the present case the
Tri bunal took into consideration in deciding this question
of adjustnment the fact that it had been extrenely cautious
as regards increasing the ol d wage scal es. ~Apparently, it
thought that it would be fair to give sone relief to the
exi sting enployees by neans of such increase by way of
adjustrment while at the same tine not burdening the enpl oyer
with higher rates of wages for new incunbents. In ' these
ci rcumst ances, we do not see ally Justification for
interfering with the directions given by the Tribunal in the
matter of adjustnent.

It will be convenient to consider at this stage the
objection raised in the Conpany’ s appeal to the Tribunal’'s
direction in connection with the interim agreenent. ~As has
been stated earlier, this agreenent was arrived at between
the parties when the dispute was before the Conciliation
Oficer. The

(1)(1962) 2 L.L.J. 744.
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rel evant portion of the agreenment is in these words : -

"It is hereby agreed between the parties that:-

1. The Managenent agrees to nake interim
relief on the following terns  to every
enpl oyee, excl udi ng wor Ki ng journalists,

drawing salary up to Rs. 400 p. m
(i) Advance paynent ranging between Rs. 6/- to
Rs. 10/- per nonth beginning fromthe nmonth of
Novenber, 1957 in the follow ng manner :-
(a) Those wi th annual increnment of Rs. 3/-,
Rs. 4/-, and Rs. 5/-
Rs. 6/-
(b) Those wi th annual increnent
of Rs. 6/-Rs. 7/-
(c) Thosewi th annual increnent
of Rs. 7/-Rs. 8/-
(d) Thosewi th annual increnent
of Rs. 10/- Rs. 10/-
Not e. (i) In case any enployee has
al ready reached the ceiling of his grade, even
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then he would he entitled for the above
benefit.
(ii) This paynent will be adjusted against

the final out-come of the present denands by
constitutional neans."
"The final out-cone of the present demands by constitutiona

neans’s is the Tribunal’s award. Under the agreenent
theref ore what has been received by
251

the workmen as advance paynent at Rs. 6/- or Rs. 7lor Rs.
8/- or Rs. 10/- per nonth as interim relief has to be
adjusted against what is due to be paid to them under the
awar d. In other words, the Conpany is entitled wunder the
agreenment to deduct the paynents nade as interimrelief from
what is payable to these very enpl oyees under the award.
The Tribunal’'s direction that the interim relief shal

remain unaffectedis ineffect-an order that term (ii) of
the agreement need not be complied with. W can find no
justification for ~such an order. . Wile it is true that
i ndustrial ~adjudication can and often has to nodi fiy
exi sting —contracts between an enployer and its worknen,
there can be no justification for nodification of an
agreement of this nature pending final settlenent of a

di sput e. Such a direction that the solemm words of the
worknmen’s representatives that interimrelief which may be
given will be adjusted against the relief finally given need

not be conplied with, is not only unfair to the enpl oyer but
is also not calculated to serve the best interests of the
wor krmen t hensel ves. . For one thing, an order of this nature
in one case by a Tribunal that such an undertaking need not
be carried out is likely to hanper interim settlenents
generally; it is also not desirable that worknen should be
encouraged to treat their undertakings as of no value.
I ndustrial adjudication nmust be careful not to encourage bad

faith on the part of the worknen ~or the enployer. A
direction as given by the Tribunal" in this case that the
term in the agreenent that paynents nade will be ‘adjusted
against the final outcone need not be conplied with, 1is

unfortunately to have such effect on workmen. W therefore
set aside the Tribunal’'s direction that interimrelief wll
remai n unaffected and direct that adjustnents should be nade
interms of the said interimarrangenent.

This brings us to the question of Leave Rules. The _Conpany
objects to the award as regards this matter in so far as it
directs the Conpany to allow 15
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day’ s sick leave with full pay and allowances with
accunul ation up to six months on production (of nedica
certificate given by a registered nedical practitioner. It

al so objects to the direction that the present practice as
to insistence on previous application for the purpose of
casual |eave should not be relaxed in cases where it | cannot
possi bly be so done in emergent and unforeseen circunstances
and the direction that up to 3 days no nedical certificate
should be asked for. It appears that at present the
Managenent grants 10 days' casual leave to the business
staff and 7 days’ casual leave to all the other categories
and there is no sick leave facility avail abl e.

M. Pathak has tried to convince us that in view of the
provisions of the Enployees’ State Insurance Act, 1948, no
provi sion need be nade about sickness |eave at all., That
this Act has been applied to the Conpany and that the
wor kmen of the Conpany get the benefit of this Act is not
di sput ed. It is difficult to see however how the benefit
that the workmen will get under this Act can affect the
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guestion of sickness | eave being provided for the worknen.
This Act it has to be noticed does not provide for any |eave
to the workmen on the ground of sickness. |t provides in s.
46 (1) (a) for periodical treatnment of any insured person in
case of his sickness if certified by a duly appointed
nmedi cal practitioner. It is unnecessary to nention here the
several provisions in the Act; viz., Sections, 47, 48 and 49
which deal with the eligibility of worknen for sickness
benefit and the extent of the benefit that nay be granted.
Section 56 of the Act provides for nedical benefits to the
insured workman or in certain cases to the nenmbers of his
famly. It appears to us clear however that in providing
for periodical paynents to an insured worker in case of
si ckness (sickness benefit) or for nedical treatnent or
attendance to him or- the nenbers of his fanmly, the
| egi sl ature did not intend
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to substitute any of these benefits for the worknen’s right
to get leave on full pay on the ground of sickness.

It is next contended that ~the Tribunal’s direction as
regards sickness | eave offend the provisions of Delhi Shops
and Establishnments Act, 1954. < Adnittedly, a |arge nunber of
wor kmen covered by the reference are governed by the
provisions as regards 1eave under the Delhi Shops and
Est abl i shments Act, 1954. Section 22 of that Act fixes the
maxi mum for sickness or casual |eave with wages to a period

of 12 days and further provides that such |eave shall riot
be accunul at ed. It is thus clear that as ‘regards those
wor kmen to whom t he Del hi Shops and Establishnents Act, 1954
applies the Tribunal -has acted illegally “in fixing the

peri od of sick |eave at 15 days and pernitting accurul ation

W therefore set aside this directionin the award and
direct instead that the Conpany shall allow to the worknen
to whom the Delhi Shops and Establishments Act, 1954
applies, sickness or casual leave of atotal of 12 days with
full pay and allowances and that such | eave shall ' not be
accumul at ed. W are also of opinion that it will not be
right to have two separate |leave rules for the two classes
of worknmen, one to whomthe Del hi Shops and Establishnments
Act, 1954 applies and the other two whomit does not apply.
For that is likely to be a source of nuch discord and
hear t bur ni ng. Therefore, in respect also of those worknen
to whomthe Del hi Shops and Establishnments Act, 1954 does
not apply, we think that the sanme period of 12 days in a
year with full pay and allowances should be  fixed for
si ckness or causal leave, and there 'should be no
accunul tati on of such | eave; and we direct accordingly.

We cannot find any justification for the direction of. the
Tri bunal that the practice of insistence on
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previous application for the purpose of casual |eave should
be relaxed in cases where it cannot possibly be so done in
emergent and unforeseen circunstances and that upto 3 days
no medi cal certificate should be asked for. The |eave rules
of the Company as they now stand provide that ordinarily
previous pernission of the head of the departnent and the
Est abl i shrent Manager shall be obtai ned before casual | eave
is taken but that when this is not possible due to sudden
illness, the head of the Department or the Manager as soon
as nmay be practicable should be inforned in witing of the
absence from work and of the probable duration of such

absence. In our opinion, this provision is reasonable and
is calculated to nmeet the needs of worknen for taking |eave
wi t hout previous perm ssion, in case of emergency. In these

circunmstances, the further directions as regards this that
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have been given by the Tribunal appear to us to be
unnecessary and are hereby set aside.

On the question of gratuity, the only argument seriously
pressed by M. Pathak was that the schene as franed by the
Tri bunal would put undue strain on the Conpany’s sources.
We have al ready expressed our agreenment with the Tribunal’s
concl usion that the Conpany’s financial resources are strong
and stable and that not only has the Conpany been prospering
in recent years but that its future prospects are also
bright. Therefore, we do not think that the scheme of
gratuity as framed by the Tribunal is unduly favourable to
the workmen or that it places any undue strain on the
Conpany’s financial resources.

One provision in the gratuity schenme which ought to be
nmentioned is that under-it an enpl oyee who is dism ssed for

m sconduct shall not be entitled to any gratuity. It has
been pointed out by this Court-in nore than one case that
having ~regard to the nature of gratuity it wll not be
proper to deprive
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an enployee of the gratuity earned by himbecause of his
di smissal for m sconduct and the proper provision to make in
this connection is that where an enpl oyee is dismssed for
m sconduct which has resulted in financial loss to the
enpl oyer the ampunt | ost should be deducted fromthe anount
of gratuity due. As however in the  present case, the
wor kmen have not appeal ed agai nst the award -as regards the
gratuity scheme framed by the Tribunal, it wll not be
proper for us to make the nodification as indicated above.

Coming now to the question of retirement age on which the
wor kmen have appeal ed, we find there is sone controversy as
regards the existing position. The worknen stated.in their
witten statenment before the Tribunal that "'at  present
there are no set rules in the Conpany inthis matter." Their
claimwas that the retirenent age should be fixed at 60 for
all the enployees of the Conpany. According to the
Managenent’'s written statenent “"the existing superannuation
system is that the age of retirenment is fixed at '55." The
Magagenent further stated that the age of retirement "'as
fixed, that is, 55 years" is appropriate and shoul d not be

rai sed. In respect of this controversy as regards the
exi sting position there appears to be little material on the
record. From the appointnent letters of sone of the

enpl oyees that we find on the record it appears that for
some appointrments mmde in 1955 the age of- retirement was

mentioned as 55. In the several letters of appointnents
made prior to that year no age of retirement has been
mentioned. It is not clear, therefore, how on the question

of retirement age the Tribunal proceeded on the basis /that
the "existing retirement" age is 55. Proceeding on/ this
basis the Tribunal directed "that the existing retirenent
age at 55 years should continue but the workers 'may be
allowed to remain in enploynent and work up to 60 years if
found fit. The question of the further extension
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should rest wth the discretion of the Managenment." On
behal f of the worknen the |earned Attorney-GCGeneral has
contended that the assunption that the existing retirement
age is 55 is wong in respect of nost of the workmen and
that except for a few persons appointed after 1955 no
retirement age is fixed either in the letters of appointnent
or in the standing orders of the Conpany. For all these
enpl oyees for whomno retirement age has been fixed already,
the learned Attorney-Ceneral argued on the basis of the
decision of this Court in Guest Keen, WIlliams Private Ltd.,
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v. P. J. Sterling., (1) that it would not be fair to fix any

age of superannuation. It was held in that case that it was
unfair to fix the age of superannuation of previ ous
enpl oyees by a subsequent standing order. The Labour

Appel late Tribunal had held that it would be wunreasonable
and unfair to introduce a condition of retirement at the age
of 55 in regard to the prior enployees having regard to the
fact that when they entered service there was no such
[imtation. This Court felt that it would not be justified
in reversing this decision of the Labour Appellate Tribunal
Dealing next wth the question whether it followed that
there should be no rule of superannuation in regard to these
previ ous enpl oyees the Court said
“I'n our opinion it is necessary to fix the age
of superannuation even with regard to the
prior enployees, and we feel no difficulty in
hol ding that it would not be wunfair or
unreasonable to direct that these enployees
should retire on attaining the age of 60. An
option to continue in service even thereafter
whi ch the respondent cl ai ned is whol |'y
unreasonable and is entirely inconsistent with
the notion of fixing the age of superannuation
itsel f. Once the age of  superannuation is
fixed it nmay be opento the enployer for
speci al’ reasons to continue in its enploynent
a wor kman who has passed that
(1) [1960] 1 S.C. R 348.
257
age : but it is“inconceivable that  when the
age of superannuation is fixed it should be in
the option of the enployee to continue in
service thereafter. W woul d accordingly hold
that in the circunstances of this case the
rule of retirement for the previous employees
in the concern shoul dbe 60 instead of 55 and
that the rule of 55 should apply to al
enpl oyees who enter the service of the
appel lant after the relevant standing orders
came into force."
Assuming therefore that for the majority of the  enpl oyees
there is no existing retirement age it —wuld on- the
authority of the above case, be open to the Tribunal to fix
the age of superannuation even with respect to them As
however the Tribunal’'s decision that this age should be 55
is vitiated by the incorrect assunption that there is an
existing retirement age of 55 it has been necessary for us
to consider the question for ourselves. It ~appears . that
before the Tribunal the Union’s representative hinself
desired that the retirenment age should be fixed at 58 /years
which rmay be extended up to 60 years in fit cases. Bef ore
us the Counsel for the Company did not seriously contest
that in consideration of the present day circunstances in
the country it would be fair to fix the retirenent age at
58. Accordingly, we set aside the Tribunals award on this
guestion of retirenent age and fix the age at 58 years,
subject to the proviso that it will be open to the Conpany
to continue in its enploynment a workman who has passed that
age. This rule should apply to all the employees of the

Conpany.

There remai ns for consi deration the guestion of
retrospective operation of the award. Under s. 17A of the
Industrial Disputes Act, 1947, an award shall cone into

operation with effect fromsuch date as may be specified
therein but where no date is so specified it shall cone into
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operation on the date when the award becones enforceable.
Even wthout a specific reference being made on this
guestion it is open to an industrial tribunal to fix in its
di scretion a date fromwhich it shall cone into operation.
The reference, in the present case, included as a matter in
dispute the question of retrospective effect in these
wor ds :
"Whet her all the above demands should be nmade
applicable retrospectively with effect from
April 1, 1956 and what di rections are
necessary in this respect ?"
The Tribunal rejected the workmen's claimfor giving effect
toits award fromApril 1956. \Wherever however the Tribuna
has given relief the Tribunal has directed that the award
should cone into effect fromthe date of reference, i. e.,
January 23, 1958. On behal f- of the Conpany M. Pathak
contends ‘that thereis no reason why the award should be
given effect “to fromany date prior to the date of its
pr onouncenent . We are not inpressed by this argunment . No
general formula can be laid down as to the date fromwhich a
Tri bunal should make its award effective. That question has
to be decided by the Tribunal on a consideration of
circunstances of each case. There have been cases where
this Court has made an award effective fromthe date when
the demand was first nade. There are other cases where the
orders of the Tribunal directing the award to be nmade
effective fromthe date of the award has not been interfered
with. It is true that in some cases this Court has nodified
the Tribunal’s award in such a case. But it does not appear
however that any general principles have been laid down.
Indeed, it is difficult and not even desirable that this
Court should try to lay down general principles on such
matters that require careful consideration of the
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peculiar circunstances of each case for the exercise of
di scretion. It is sufficient  to say that we /find no
reason to interfere with the Tribunal’s direction” in this
case that the reliefs given by it would beconme effective
fromthe date of the reference
We therefore allow both the appeals in part by nodifying the
Tribunal s award as regards dearness all owance, |eave rules
and retirenment age and al so as regards the adjustnent of the

interimrelief as mentioned above. 1In all other matters - in
appeal before us the award is confirnmed. The nodifications
made as regards dearness allowance will, as already stated,
take effect from April 1, 1959. The nodifications as
regards | eave rules and as regards retirenent age will _take
effect fromthis date. |In both the appeals the parties wll

bear their own costs.
Appeal s allowed in part.




