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Constitution of India, Art. 20(3)-Wether accused nentioned
in an F.1.R is bound to appear before Enforcenent officer
to give evidence in connection with the sane of fence.

HEADNOTE

The point of |aw being sane in boththe wit petitions, the
facts of wit petition No. 164 of (1972 are as follows :-

The petitioner was the General Manager of United Conm  Bank
till January 17,1968 when he becane its Chairman and
whol e-time Director andafter nationalisation of the bank

he was appoi nted Custodi an t hereof.

In 1966, theUnited Comm Bank had booked a forward
exchange contractfor H ndustan Motors for pound 9, 32,617

at the rate of Is. 529/32d. per rupee. Thereafter, the
rupee was deval ued and on May 24, 1971 the petitioner was
served w th summons under s. 19-F of the Foreign Exchange
(Regul ation) Act, 1947 to give evidence in an enquiry held
by respondent No. 1 into certain offences under the Foreign
Exchange Act. The petitioner was exam ned on June 3, 16, and
17, 1971.

According to the petitioner, the entire exanination-on these
days related to the booking by the bank of the said ‘forward
exchange contract.

On August 31, 1971, the petitioner was arrested under s. 19B
of the Foreign Exchange Act. Sub-s. 1 of S. 19B of the Act
provides that "if any officer of Enforcenent .... has reason
to believe that any person in India etc., has been guilty
of an of fence puni shabl e under the Forei gn Exchange Act, he
may arrest such person and shall, as soon as may be, inform
him of the ground of such arrest.” Sub-sec. (2) provides
that every person arrested under sub section (1) shall
wi thout necessary delay, be taken to a Magistrate. Sub- s.
(3) empowers the officer concerned to release an arrested
person on bail and he has the same powers and as that of an
O/c of a police station. The grounds, served on the
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petitioner, for the offence under s. 4(2), and , under s. 22
of the Act punishable under s. 23, are elaborate. Paras 31
to 40 of the grounds of arrest are inter alia, :-conversion
of pound sterling not at the prescribed rate, fal se
information furnished to the Reserve Bank in contravention
of Sec. 22 of the Act etc.

[ The question arose whether after these grounds had been
served on the petitioner, it could be said that he was a
person accused of an offence within Art. 20(3) of the
Constitution].

The petitioner was later produced before t he Chi ef
Presidency Magistrate who released him on bail wth a
direction that he should ,Contact the investigating officer
fromtime to tine.

Thereafter, an F. |I. R was recorded under s. 154 Cr.P.C. by
the D.S.P., C.B.1., New Delhi and an order was obtained from
t he
439

Chi ef Presi dency Magi strate’ Calcutta permtting the
i nvestigation to, be made under s. 155 (2) C. P. C. The
of fences ~alleged in the F. 1. R are s. 120Bread wth s.
420 1. P. C. and under s.4 (2) read with. s. 23(1) (b) of
the Exchange Act. The nanes and addresses of the. accused
were given as the Managenent and other. officers of the
United Conmmercial 'Bank and the Managenent and officers of
H ndustan. Mdtors Ltd.

On April 17, 1972 another summons was issued to the
petitioner under s. 19F of the Exchange Act to appear before
the Enforcenent Directorate and to give evidence regarding
the transacti on of Exchange: Contract booked from H ndustan
Mot ors Ltd.

After objecting to appear before the Enforcenent Directorate
as, wtness the petitioner filed the present wit 'petition
before this Court. It was contended by the petitioner that
after the Enforcenment officer had exam ned the petitioner
and put his conclusions in the grounds of arrest, the
petitioner was definitely a "person accused of an /offence"
within the neaning of Art. 20(3) of the Constitution of
India and at any rate, the petitioner was accused of an
offence when the F.1.R was recorded and therefore. the
summons dt.  April 17, 1972 was illegal.

Allowi ng the petition

HELD : (i) It is well settled that with the |lodging of a
First Information Report a person is accused of an offence
Wthin the meaning of Art. 20(3). [445E-F]

Ramesh Chandra Mehta v. State of West Bengal [1969] 2 S.C. R

461 Raj a Naravanl al Bansilal v. Manack Phiroz Mstry [1961]
1 SCR 417 and M P. Sharma V. Satish Chandra, [1954]
S.C.R 1077, referred to.

(ii)Athough the petitioner is a person accused of an

of f ence within the neaning of Art. 20(3), the only
protection that Art. 20(3) give& to himis that he cannot be
conpelled to be a witness against hinself; but this does not
mean that he need not give information regarding matters
which do not tend to incrimnate him [446G H

State of Bonbay v. Kathi Kalu Oghad, [1962] 3 S.C.R 1032,
referred to.

Therefore in the present case the summons nust not be set
asi de. The petitioner must appear before the enforcenent
Directorate and answer such questions as do not tend to
incrimnate him [447C D

JUDGVENT:
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ORIG NAL JURI SDICTION : Wit Petitions Nos. 164 and 165 of.
1972.

Petitions wunder Art. 32 of the Constitution of India for
the enforcenent of fundanental rights.
A K Sen, (in WP. No. 164) B. Sen, (in WP. No. 165)
Krishna Sen, S. R Agarwala and R K Khanna, for the
petitioners.

F.S. Nariman, Additional Solicitor-General of India and
S. P. Nayar for the respondents.
The Judgnent of the Court was delivered by
SIKRI, C.J. The same point of law arises in both the wit
petitions and it will suffice if facts in wit petition No.
164 of 1972 are set out.  The petitioner, Ramanlal Bhogila
Shah, was the Cene-
440

ral Manager of United Commercial Bank Ltd. till January 17,
1968 when he becane the Chairman and whole time Director of
the said bank, Upon nationalisation of the bank, the
petitioner was appointed Custodian thereof and he continued
as Custodian till Septenmber 1, 1971

On June 4, 1966 the United Commerci-al Bank had booked a
forward exchange contract for 'H ndustan Motors for pound
9,32,617 at the rate of 1s.-529/32d, per rupee. On June 6,
1966, the rupee was deval ued. On May 24, 1971 the,
petitioner was served with summons under S. 19-F of the
Forei gn Exchange (Regul ation) Act, 1947-hereinafter referred
to as the Exchange Act to give evidence-in the enquiry which
Shri  D. K. Guha, Deputy Director, Enforcenment  Directorate,
was naking into certain offences under the Exchange Act.
The petitioner was exam ned on June 3, 1971, June 16, 1971
and June 17, 1971.
According to the petitioner, the entire examnation on the
said dates related to the booking by the United Comercia
Bank of the aforesaid forward exchange contract dated June
4, 1966. On August 31, 1971, the petitioner was arrested
under’s. 19B of the Exchange Act. Sub-section (1) of S. 19B
provides that "if any officer of Enforcenent.. . . . has
reason to believe that any person in India or w'thin the
Indian custons waters has been qguilty of an of f ence
puni shabl e under the Exchange Act, he may arrest such person

and shall, as soon as may be, inform himof the grounds for
such arrest." Sub-section (2) provides that "every person
arrested wunder sub-section ( 1) shall, without unnecessary

delay, be taken to a Magistrate." Sub-s. (3) enpowered  an
of ficer of Enforcement arresting any person-to rel ease  such
person on bail or ,otherwise. In this connection he has the
same powers and is subject to the sane provisions as the
officer-in charge of a police station
The grounds of arrest served on the petitioner are
el aborate. These give detailed reasons why the enforcenent
of ficer had reasons to believe that the petitioner had been
guilty of an offence under s. 4(2) and under S. 22 of the
Exchange Act puni shabl e under s. 23 t her eof . We may
reproduce paras 31 to 40 of the grounds of arrest.
"31. AND VWHEREAS by such crimnal acts the
Bank converted pound sterling not at the rate
prescribed by the Foreign Exchange Dealers
Associ ation of India effective from8-6-66 as
aforesaid but at the rate of Rs. 1-5 29/32d
Re. 1 during the period of 8-7-66 to 3-3-67 on
the total anpbunt of pound 9, 32,617-0-o0d;
32. AND WHEREAS t he aforesaid anount of Pound
9,32,617-0-0d has been converted into |Indian
cur -
441
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rency at rates other than the rates authorised
by the Reserve Bank of India;

33. AND WHEREAS such unaut hori sed conver si on
has beennade wi t hout fulfilling t he
condition prescribed in Section XXVI11 of the
Exchange Control Manual published by the
Reserve Bank of India as aforesaid.

34. AND WHEREAS such conversion of pound
sterling into Indian currenci es has been nmade
in contravention of Section 4(2) of the said
Act ;

35. AND WHEREAS false information has been
furni shed to the Reserve Bank of |ndia thereby
contravening the provisions of Section 22 of
the. said Act;

36. AND - WHEREAS t he aforesaid contraventions,
have ~ been conmitted by the said Bank or have
taken place with the consent of the said R B
Shah;

37.AND WHEREAS at the tinme of the aforesaid
contraventions were comitted, the said R B
Shah was in charge of, or was responsible to
the United Comrercial Bank Limted for the
conduct of the business of the said Bank

38 AND WHEREAS the said R/ B. Shah failed to
prove /in course of his statenents nade under
Section 19F of the said Act before Shri D. K
Guha, Deputy Director of Enforcement that the
contravention took place wi thout his know edge
or that he exercised all due diligence to
pr event the aforesaid contraventi on, as
requi red under Section 23C of the said Act.

39 AND WHEREAS, in view of the aforesaid facts
, and ci rcumnst ances, 1, Onkar Nat h
Chat t opadhyay, Enf or cenent O ficer,
Enf or cenent Di rectorate, Depart ment of
Per sonnel, Cabi net Secretariat, Government of
I ndi a, being an  officer of Enf or cenent
aut hori sed by the Central Governnent to
exerci se the powers under, Section 19B of the
said Act, have reason to believe that the said
R B. Shah in India has been qguilty of
of fences under Section 4(2) and under Section
22 of the said Act punishable under Section 23
of the said Act;

40. NOW THEREFORE, | arrest the said R B
Shah on the grounds stated herein above, today
the 31st, August, 1971 at 10.35 'a.m under
Section 19E(1) of the For ei gn Exchange
Regul ation Act, 1947."

The question arises, with which we will presently deal wth,

whet her after
petitioner,
442

those grounds have been served on the

it could be said that he was a person accused of an offence
within art. 20(3) of the Constitution.

The petitioner was produced before the Chief Presidency
Magi strate, Calcutta, on August 31, 1971, who released him

on bail of Rs.
shoul d cont act

10,000 with the direction that the petitioner
the I nvestigating Oficer every alternate day

during the next two weeks and thereafter as and when called

for.
On  Sept enber

6, 1971, the Chief Presidency Magistrate,

Cal cutta, recorded

"Bot h accused are on C.B. and present.




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 5 of 9
Perused report submitted by 1.0 1.0 prays
for three nonths tinme for submitting further
report. Time allowed till 6-12-71 for

subm ssi on of report."

On Decenber 6, 1971, the order is recorded as
fol | ows

"Bot h accused are on CB and present.
Per used report subnmitted by Enf or cenent
Directorate. Further three nonths tinme. Tine
allowed till 6-3-72 for conpl etion of
i nvestigation. .0 is directed to expedite
and file caonplaint, if any, at an early date.”
On March 6, 1972, it was inter alia ordered
Y Since. no regular conplaint has tiff
now been fil ed, personal exenption prayed for

is all owed.”’

The order further  proceed

"Considered 1.0 renmand report. He submts
that concerned docunments renain sealed in that
Court and He further says conplaint wll be

filed soon after the matter is disposed by the
Supreme Court.  Considering such aspects of

the question'1.0O is allowed tine till 6-72
for a report about progress of investigation
;  and submission of, regular conplaint, if

any, against;, the accused persons.’
It is alleged in the petition that "pursuant- to enquiries
made in this behalf, your petitioner has: | cone to Ilearn
that the Suprene Court proceedings referred to by the,
respondent , No. 4 before the Chief. Presidency Mgistrate,
Calcutta, as recorded in his order dated 6th- March 1972
arose out of a wit petition filed by H'ndusthan Mdtors Ltd.
before the Hon' bl e H gh Court at Calcutta challenging inter
alia the search at the prem ses of H ndusthan Mtors Ltd.
conducted by the Enforcenment ~Directorate in or about,
Cctober 1969 and the seizure of ~documents is a result
thereof." In the course of this enquiry the petitioner
| ear nt that a case had been registered on ‘a First
I nformati on Report dated
443
Novermber 9, 1971, recorded under s. 154 of the Crimnal Pro-
cedure Code and an order dated Novenmber 25,1971 had been
obtained, fromthe Chief Presidency Magistrate, Calcutta,
permtting the investigation to be made under s. 155 (2)  of
the Code of Crimnal Procedure. This First Information
Report deals with the forward exchange contract purported to
have been entered on June 4, 1966 by M S Hi ndusthan Mbtors
Ltd. and the United Commercial Bank Ltd. The offences
alleged in the first Information Report are s. . 120B 'read
with s. 420 I.P.C., and under s. (2) read with s. 23(1) (b)
of the Exchange Act, and the names and addresses- of the
accused are given as the Managerment and other officers of
the United Conmmercial Bank and the Managenment and officers:
of the Hi ndusthan Modtors Ltd.
On April 17, 1972 another summons was issued, to the peti-
tioner under s. 19-F of the Exchange Act to appear before,
the Deputy Director, Enforcenent Directorate, on April 28,
1972 to give evidence relating to the transaction of
exchange contract booked from Hi ndusthan Mdtors Ltd. on June
4, 1966. The petitioner wote to the Deputy Director
submitting that the summons was violative of art. 20(3) of
the Constitution. In this connection he subnitted as
foll ows

"I remind you that after examining on the 3rd

June, 1971, 16th June. 1971 and 17th June 1971
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proceedi ngs have been initiated and | was
arrested on the 3 1st August, 1971 and in the
grounds of arrest one of the grounds of
accusation mentioned is the transaction
referred "to by you in the sumons."

The petitioner requested the Deputy Director to wi thdraw the

On April 22, 1972 the Deputy Director inforned t he

petitioner that the contentions had no substance at all. He
further informed the petitioner that the sumons issued on
April 17, 1972 could not be withdrawn and requested the

petitioner to conmply with the name.

The petitioner thereupon filed the present petition on

April, 27, 1972.

The | earned counsel for the petitioner, M. A K Sen, con-

tends that on the facts given above the petitioner fel

within the description of a "person accused of an offence"

within the meaning of art. 20(3). He contended that after

the Enforcenent O ficer had exam ned the petitioner and put

his concl'usions in the grounds of arrest, the petitioner was

definitely accused of an offence under the Exchange Act. He

next contends that at any rate, the petitioner was accused

of an of fence when the First

13-L796Sup.C. 1./73

444

Informati on Report was recorded under S 154, C. P.C., by

ShriJ. N Prabhakar, Deputy Superintendent of Police,

Central Bur eau of | nvesti gati on, Speci al Pol i ce

I nvestigation Unit, New Del hi.

The | earned Additional Solicitor General says that the first

point is concluded by the decision of this Court in Ronmesh

Chandra, Mehta v. State of Wst Bengal.(1l) He strongly

relies on the follow ng passage at p. 479
"I't was strenuously urged that under s. 104 of
the Customs Act, 1962, the Custons O ficer may
arrest a person only if he has reason to
bel i eve that any person in India or within the
I ndian Custons waters has been guilty of an
of fence punishable —under S. 135 and not
otherwise and he is bound to inform such
person of the grounds of his arrest. Arrest
of the person who is guilty of the offence
puni shabl e under s. 135 and informationto be
given to himanount, it was contended, to a
formal accusation of an offence and in any
case the person who has been arrested and who
have been informed of the nature of the
infraction commtted by him stands in._ the
character of an accused person. W are unable
to agree with that contention. Section 104(1)
only prescribes the conditions in which the
power of arrest may be exercised. The officer
must have reason to believe that a person has
been guilty of an offence punishabl e under S
135, otherw se he cannot arrest such person
But by inform ng such person of the grounds of
his arrest the Customs Oficer does not
formally accuse himwith the comi ssion of an
of f ence. Arrest and detention are only for
the purpose of holding effectively an inquiry
under S. 107 and 108 of the Act with a viewto
adj udgi ng confiscation of duti abl e or
prohi bi ted goods and i nposing penalities. At
that stage there is no question of the
of f ender agai nst the Customs Act being charged
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bef ore a Magi strat e. Odinarily

after
adj udi ng penalty and confiscation of goods or
wi t hout doing so, if the Customs officer forns
an opinion that the offender should be
prosecuted he may prefer a conplaint in the
manner provi ded under s. 137 with the sanction
of the Collector of Customs and until a
conplaint is so filed the person agai nst
whom an inquiry is conmenced under the Custons
Act does not stand in the character of a
person accused of an offence under s. 135.
(1) [1969] 2 S.C R 461
445
The |earned counsel for the petitioner, however, contends
that the facts here are different. He says that under the
Exchange Act the position is slightly different. He further
says that \in Romesh Mehta’'s case(l) no enquiry had been nade
while in'the present case an enquiry under s. 19F had been
nmade and the Deputy Director had cone to a definite
conclusion that the petitioner was guilty of an offence. He
further says that the next step would be an enquiry under s.
23 of the Exchange Act which might result in a penalty under
s. 23(1)(a) or the case being sent to a Court for trial. He
says that as far asthe enquiry wunder s. 23(1)(a) is
concerned, it is an enquiry in respect of art offence and no
further charge or conplaint is necessary before undertaking
the enquiry. The contends that the protection under art.
20(3) extends not  only to crimnal trials, 'but also to
trials of all offences under the Exchange Act because for
the sanme offence one person may be convicted -and penalty
levied wunder s. 23(1) (a) or convicted by a Court and
sentenced to inprisonment.
These aspects have not been considered by this Court in any
case which has been brought to our notice, but we do not
think that it is necessary to dispose of these contentions
because we are of the opinion that the second point raised
by M. A K Sen nust prevail
It is well settled that with the lodging of a first
i nformati on report a person is accused of an offence wthin
the nmeaning of art. 20(3). In M P. Sharma v. Satish
Chandra(2) where search warrants were issued agai nst persons
who had been included in the category of accused in the
first infornmation report, Jagannadhadas, J., observed at p
1088:
"Nor is there any reason to think that the
Protection in respect of the evidence so
procured is confined to what transpires at the

trial in the court room The phrase used in
article 20(3) is "to be a witness’ and not to
"appear as a witness"-. It follows'that the

protection afforded to an accused in so far as
it is related to the phrase "to be a wtness"
is not nerely in respect of testi nonia
conpulsion in the court room but my well
ext end to conpelled testinony previously
obtained fromhim It is available therefore
to a person against whoma formal accusation
relating to the comm ssion of an offence has
been levelled which in the normal course may
resul t in prosecuti on. Whet her it is
avai l abl e to other persons in other situations
does not call for decision in this case."

(1) [1969] 2 S.C R 461

(2) [1954] S.C.R 1077.
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In Raja Narayanlal Bansilal v. Maneck Phiroz Mstry (1) it

was observed
"Simlarly, for invoking the constitutiona
right agai nst testi noni al conpul si on
guar anteed under Art 20(3) it nust appear that
a formal accusation has been nmde agai nst the
party pleading the guarantee and that it
relates to the commi ssion of an offence which
in t he nor nal course may result in
prosecution.”

In Ronmesh Chand Mehta v. State of West Bengal (2) Shah, J.,

after review ng a nunber of authorities, observed at p. 472

“"Normal | y a person stands in the character of
an ,accused when a First Information Report is
| odged against himin respect of an offence
before an O ficer conpetent to Investigate it,
or when a conplaint is nade relating to the
conmi ssion of -an offence before a Magistrate
conpetent totry or send to another Magistrate
for trial of the offence."
The Additional Solicitor General says that the petitioner
had not been specifically named as accused in the First
I nformati on Report ‘and, therefore, he is not entitled to the
protection wunder Art. 20(3). W are unable to agree with
himin this respect. The petitioner was the General Manager
of the United Conmmercial Bank and it was alleged in the
grounds of arrest that the petitioner was in charge of, or
was responsible to the United Comrercial Bank Ltd. for the
conduct of the business of the said Bank, and that he failed
to prove in course of his statenents nade ~under - S. 19F
before Shri D. K. Guha, Deputy Director of ‘Enforcenent, that
the contravention took place wthout his know edge or. that
he exercised all due diligence'to prevent the aforesaid
contravention, as required under S. 23C of the Exchange Act.
In view of these allegations it is idle to contend that the

petitioner was not included in the expr ession "t he
managenment and other officers of the United Commerciall Bank
Ltd." W have already nentioned that in the First

Information Report it is the same forward Exchange Contr act
which is the subject-matter of charge
Al t hough we held that the petitioner is a person accused of
an offence wthin the neaning of art. 20(3), the only
protection that art. 20(3) gives to himis that he cannot be
conpelled to be a witness against hinself. But this does
not mean that he need not give information regarding matters
whi ch do not tend to incrim-
(1) [1961] 1 S.C R 417 ; 438.
(1) [1969] 2 S.C.R 461
447
nate him This Court observed in State of Bombay V. | Kat hi
Kal u Oghad(1) as follows.:
"In order that a testinobny by an accused
per son may be said to have been sel f -
incrimnatory the conpul sion of which cones
within the, prohibition of the constitutiona
provision, it- rmust be of such a character
that by itself it should have the tendency of
incrimnating the accused, if not also of

actually doing so. In. other words, it should
be a statenment which nmakes the case against
t he accused per son al t east pr obabl e,

considered by itself."
Therefore we are unable to set aside the sunmons. The peti -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

tioner nust appear before the Deputy Director and answer
such questions as do not tend to incrimnate him as
expl ai ned by this Court.

The petition is accordingly allowed to the extent that it is
declared that the petitioner is a person accused of an
of fence within art. 20(3).

The facts in Wit Petition No. 165 of 1972 are sinmilar and
the same declaration is given.

S.C Petition all owed.

(1) [1962] 3 S.C R 10 32.
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