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ACT:

West Bengal Prem ses Tenancy Act (XI'|-of 1956)-s. 13(1) (f)-
Li mi ted Conpany buying prenises for housing officers-Wether
officer’s occupation. that of -tenant or "licensee’ -and
whet her Conpany’s ' Om occupati on’

HEADNOTE

The respondent |imnited conpanies purchased certain prem ses
in Calcutta for the purpose. of providing residentia
accommodation for their staff. They instituted suits
agai nst the appellants for the recovery of possession of two
flats on the ground that as these flats were required for
housing their officers, they were reasonably required for
the occupation of the respondents wthin the meaning of s.
13(1) (f) of the West Bengal Prem ses Tenancy Act, 1956.

The Trial Court disnissed the suits but the H-gh Court
all owed an appeal and held that a linited conpany can be a
andlord within the neaning of s. 13(1) (f) ~and can
reasonably require the prenmises for its own occupation; and
that where there are several |andlords, the requirenment of
the premses by the |andlords for the occupation of one or
nore of themis sufficient to bring the case within s. 13(1)
(f). In the appeal before the Suprenme Court “the only
guestion for determ nation was whether on the construction
of the terns of an agreenment which was normally ' signed
between each of the respondents and any officer who was
allotted a flat, the officer occupied the flat as a tenant
or a licensee, and therefore whether the officer’s occupa-
tion would be the conmpany’s own occupation wthin the
nmeani ng of clause (f).

Hel d: Di sni ssing the appeal: The Hi gh Court nightly held

that the respondent reasonably required the flats for the
second respondent conpany’s own occupation through officers
holding flats on its behalf as |icensees. [29B]

Under the standard form of agreenent, the occupation of the
officer ceased on the termination of his enploynent, upon
his death, or on his transfer and the conmpany was at |iberty
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to allot himany other flat or to assign the prem ses to any
ot her enpl oyee or other person during his absence. 1In view
of these and its other terns the agreenment operated as a
license and not as a tenancy. It created no interest in the
land and gave only a personal privilege or license to the
servant to occupy the prem ses for the greater convenience
of his work. [28F H|

Under s. 105 of the Transfer of Property Act, a lease is the
transfer of a right to enjoy the pren ses whereas under s.
52 of the Indian Easenents Act a license is a privilege to
do something on the prem ses which otherwise would be
unl awf ul . The transaction is a lease if it grants an
interest inthe land; it is alicense if it gives a persona

privilege with no interest in the land. [27E-F]

Errington v. Errington-and Wods, [1952] 1 K B. 290, 298:
Associated Hotels of India Ltd. v. R N Kapoor. [1960]
S.C R 368; 3815. < Addisconbe Garden Estates Ltd. and Anr,
V. Crabe and Ors: [1958] 1 QB. 513, 525; referred to

24

A service occupation is a particular kind of |icense whereby
a servant is required to live inthe prem ses for the better
performance of his duties. Now it is also settled |l aw that
a servant may be a licensee though he may not be in-service
occupation. [27H]

Ni ppon Menkwa Kal mshi ki® v. F. Portlock, A 1.R 1922 Bom 70;
and Torbett v. Faul kner, [1952] 2 T.L.R 659, 560; referred
to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 2253 and
2254 of 1966.
Appeals fromthe judgnment and decree dated July 5, 1965 of
the Calcutta Hi gh Court in Appeals from Oiginal Decrees
Nos. 490 and 489 of 1960 respectively.
Sarjoo Prasad and R Ganapathy lyer, for the appellant (in
C A. No. 2253 of 1966).
Devaprasad Chaudhury and Sukumar Ghove, for the appellant
(In C. A No. 2254 of 1966).
A.K Sen, S. K Ganbhir and D. N. CGupta, for the respon-
dents (in both the appeals).
The Judgrment of the Court was delivered by
Bachawat, J.The respondents are [imted conpanies having
their head offices in Calcutta. On May 15, 1953, the two
Conpanies jointly purchased the prem ses known as King' s
Court’ at No. 46B Chowinghee Road, Calcutta, for the
purpose of providing residential acconmodation for their
staff. They instituted a suit against one B. M Lall, since
deceased, predecessor of the appellants in C. A No. 2253/66
for recovery of possession of flat No. 8 in the “aforesaid
premises in his occupation as a tenant, and another suit
against the appellant in C. A No. 2254/66 for recovery of
possession of flat No. 9 in his occupation as a tenant, on
the ground that they reasonably required the flats for the
occupation of their staff. By Sec. 13(1) of the West Benga
Prem ses Tenancy Act, 1956, (West Bengal Act XlI| of 1956),
the tenants are protected fromeviction except on one or
nmore of the grounds specified in the sub-section. The
grounds mentioned in clause (f) of S. 13(1) are: -
"Where the premi ses are reasonably required by
the landlord either for purposes of building
or re-buil ding or for maki ng thereto
substantial additions or alterations or for
his own occupation if he is the owner or for
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the occupation of any person for whose benefit
the premises are held;"........
The respondents claimthat they reasonably require the flats
for their own occupation. The trial court dismissed the
suits. Fromthese decrees, the respondents filed appeals in
the Hi gh Court at Calcutta. The H gh Court set aside the
decrees passed by the trial court and decreed the suits.
The present appeals have been filed wunder certificates
granted by the H gh Court.
25
The Hi gh Court held that (1) a linited conpany can be a
| andl or d within the neaning of s. 13(1)(f) and can
reasonably require the prenises for its own occupation, and
(2) where there are several l|andlords, the requirenent of
the prem ses by the |andlords for the occupation of one or
nore of themis sufficient to bring the case wthin Sec.
13(1)(f). These findings are not challenged in this Court.
Before ~us it is alsoconceded by all the appearing parties
that the respondents are entitled to a decree for recovery
of possession of the two flats under sec. 13(1)(f), if they
establish that they reasonably require the flats for the
occupation of respondent  No. 2, CGuest Keen and WIlians Ltd.
only.
The two courts concurrently found that  respondent No. 2
reasonably requires the flats for the occupation of its
staff. The Conpany /is under an obligation to provide free
residential accomodation for its officers- in properties
either rented or owned by it. In viewof the acute scarcity
of accommopdation inthe city, it is not possible to find
ot her convenient flats for officers who weretransferred to
the city fromother stations.” Suitable provision for the
accommodation of officers visiting Calcuttaon tour is a
matter of necessity. The sol e question - is whether the
occupation by its staff officers would be the company’s own
occupati on. The point of dispute on which the two courts
differed is whether the officer towhomthe flat would be
allotted would occupy it as a tenant or as a |icensee. It
is common case before us that if he is a licensee his / occu-
pati on woul d be on behal f of the conpany and its requirenent
would be for its own occupation. On the other hand, if he
is a tenant his occupation would be on his own account and
the conpany’s requirement would not be for its own
occupati on. It appears that the officers provided with
accommodation by the Conpany are required to execut e
agreenments in a standard form The terns and conditions of
the agreement are as follows: -
1. The Licensee whilst in the enpl oynent of
the Conpany at
Calcutta and for the sole purpose of the
Li censee being nore conveniently situated in
such enmploynment is hereby pernmitted by the
Conpany to occupy as a Licensee during the
term of his enploynent at Calcutta Flat No.
25, situated in the Conmpany’s property known
as Kings Court, Calcutta, or such other flat
as may be allotted to the Licensee at t he
conpany’s discretion (hereinafter referred to
as "the said perm ses") subject to the terns
and conditions herei nafter contained.
2. In the event of the Company deciding to
| evy License fees and the Conpany reserves the
right to do so without prior notice, the
Li censee shall pay to the Conpany each nonth
such License fees which may be varied by the
"Company fromtime to time at its discretion
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and the Company shall be entitled to deduct
such License fees fromthe enolunents or to
becone due to the Licensee from Conpany.

26

3. The occupation of the said prem ses by
the Licensee is a condition of his enploynent
at Calcutta with the conpany and such right of
occupation shall forthwith cease wupon his
enpl oyment being term nated by the conpany or
on his leaving such enploynment or on his
transfer away from Calcutta or on his death
whi chever is wearlier. Notice given by the
Conpany to  the Licensee of termnation of
enpl oyment = or of transfer away from Calcutta

shall be deened to be sufficient notice of
revocation of the |icence.
4. The Conpany shall be entitled to

determ ne forthwith the |icence hereby granted
if the licensee shall fail to conply with any
of ~the terns and conditions herein contained
and on his part'to 'be observed and non-
conpliance” with the terms and condi tions
herei n contained may be deenmed by the conpany
to be m sconduct .

5. These presents shall not or shall not be
deened to create any rel ationship of [|andlord
and tenant between the conpany and t he
licensee in respect of the said premi ses.

6. The company - shall pay all present and
future revenue and nunici pal taxes payable in
respect of the said prem ses and keep the said
prem ses in repair during the continuance of
these presents.

Condi tions to be conplied wth by t he
i censee: -

1. The Licensee shall pay the cost of
electricity and gas consuned within the said
prem ses and the conpany may at its discretion
deduct such charges fromthe enol unents due or
to becone due to the Licensee from the
conpany.

2. The Licensee shall not cause or permt
to be cause any disturbance or nuisancein or
inthe vicinity of the said prem ses.

3. No structure or alteration tenmporary or
per manent, other than comobn ornanents shal
be erected, fixed or <carried out by the
Licensee in the said premses @ or gar den
without prior witten permssion from the
conpany. The Licensee shall not do or permt
to be done any act or thing which causes
danage or is liable to cause danage to the
said premses. The cost of rectification of
such damage will be recoverable in accordance
with condition (1).

4. Alterations of or extensions to the
installed electrical <circuit are strictly
pr ohi bi t ed.

5. No notice advertisement or placard other
than the Licensee’s own nanme, which nmay be
fixed to the main door of the said prem ses,
shall be fixed or permtted to be fixed to any
portion of the said prem ses.

27

6. The said prenises shall be used entirely
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as a dwelling place and no business or trade
shall be carried out on the said prem ses or

any part thereof without prior witten
perm ssion fromthe conpany.

7. The Licensee will not permit any persons
ot her than his own personal servants to occupy
the servants’ quarters allotted to himby the
conpany and wll not permt the gar age
allotted to himby the conpany to be used for
resi dential purpose.

8. The Licensee shall not take in any
payi ng guest without prior witten permn ssion
fromthe conpany and such perm ssion shall be

deened to have been wi thdrawn when the paying
guest ceases to reside.
9. The Licensee shall not let or part wth
possessi on of the whole or any part of the
said prem ses to any person, firmor conpany.
During periods when the Licensee is absent
from Calcutta the Conpany nmy assign the
prem ses to any other enployee or suitable
person at its sole discretion
The question is whether the occupier under this agreenent
is atenant or a |licensee. The distinction between a |ease
and a license is well known. Sec. 105 of ‘the Transfer of
Property Act defines a lease. Sec. 52 of the Indian
Easenents Act defines a license. A lease...... is the
transfer of a right to enjoy the premises; whereas a |license
is a privilege to do something on the prem ses which

otherwise would be unlawful. ~1f the agreenent is in wit-
ing, it 1is a question of construction of the -agreenent
having regard to its terns and where its |anguage is
anmbi guous, havi ng regard to its obj ect, and t he

circunst ances under which it was executed whether the rights
of the occupier are those of a lessee or alicen see. The
transaction is a lease, if it grants an interest in the
land; it is alicense if it gives a personal privilege wth
no interest in the land. The question is not of words but
of substance and the | abel which the parties choose to put
upon the transaction, though relevant, is not decisive. The
test of exclusive possession is not decisive, see Errington
v. FErrington and Wods, (1) Associ ated Hotels of India -Ltd.
v. R N Kapoor,(2) though it is a very inportant indication
in favour of tenancy. See Addi sconmbe Garden Estates Ltd.
and Anr. v. Crabbe and Ors.(3). A servant in occupation of
prem ses belonging to his master may be a tenant or a
licensee, see Halsbury's Laws of England, Third Edition

Vol . 23, art. 990. p. 411. A service occupation is a
particular kind of |icense whereby a servant is required to
live in the premises for the better performance of his
duti es. Formerly, the occupation of the servant was
regarded as a tenancy unless it was a service occu-

(1)[1952] 1 K B. 290, 298.

(2) [1260] 368, 381-5.

(3) [1958] 1 QB. 513,525

28

pati on, see N ppon Menkwa Kal nshi ki v. F. Portlock(1). Now
it is settled law that a servant may be a |icensee though he
may not be in service occupation. |In Torbett v. Faul kner(2)

Denning, L. J. said:
"A service occupationis, intruth, only one
form of licence. It is a particular kind of
licence whereby a servant is required to Ilive
in the house in order the better to do his
wor k. But it is now settled that there are
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other kinds of licence which a servant nay
have. A servant may in sone circunstances be
a. licensee even though he is not required to
l[ive in the house, but is only pernmitted to do
so because of its conveni ence for his work-see
Ford v. Langford 1(1949) 65 The Times L.R

1381, per Lord Justice Asquith, and Wbb, Ltd.

v. Webb (unreported, Cctober 24, 1951)-and
even though he pays the rates, Gor ham
Contractors, Ltd. v. Field (unreported, March
26, 1952), and even though he has exclusive
possessi on, Cobb v. Lane (1952) 1 The Tines
L.R 1037)".

The Lord Justice then continued:

"I'f a servant is given a personal privilege to
stay in a house for the greater conveni ence of
his work, and it is treated as part and parce

of~ his remuneration, then he is a Ilicensee,

even though the value of the house is quan-
tified in noney; but if he is given an
interest in'the land, separate and distinct
from his contract of service, at a sum
properly to be regarded as a, rent, then he is
a tenant, and none the |l ess a tenant because
he is also a servant. The distinction depends
on the truth of the relationship and not on
the | abel which the-parties choose to put upon
it: 'see Facchini v. Bryson-(1952 ) The Tinmes

L.R 1386)."
The last observation covers the present case. Under the
standard form of agreenent - of respondent No. 2, the

occupation of the officer ceases not only on the term nation
of his enploynment but also on his transfer from Cal cutta and
on his death. The company is at libertyto allot any ' other
flat to the officer. During the absence of the servant from
Calcutta, the conpany is at liberty to assign the prem ses
to any other enployee or other person. The acconmodation is
free, but the Conpany reserves the right to levy Ilicense
f ees. Al the terns of the agreenent are consistent with
the expressed intention that the officer is permitted to
occupy the flat as a |licensee and nothing in the  agreement
shall be deened to create the relationship of landlord  and
tenant. The agreenent on its true construction read in the
Iight of the surrounding circunstances operates as a |license

and not as a tenancy. It creates no interest in the |and.
It gives only a personal privilege or |license

(1)A 1.R 1922 Botm 70. (2) [1952]2 T.L.R 659, 660,
29

of the servant to occupy the prenises for the greater
conveni ence of his work.

The High Court rightly held that the respondents reasonably
require the flats for respondent No. 2's own occupation
through officers holding the flats on its behalf as
i censee. If so, it is conceded that it is not necessary
for the respondents to establish the reasonable requirenent
by respondent No. 1 also for its own Cccupation. The High
Court decided this issue also in favour of the respondents.
As the decision on this issue is not necessary for the

di sposal of this appeal, we express no opinion on it. The
Hi gh Court rightly decreed the suits.

In the result, the appeals are dism ssed. There will be no
order is to costs.

R K P.S. Appeal s
di sm ssed

30
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