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ACT:
Sal es Tax-Agent of ‘nonresident principal-Liability Madras
General Sales Tax Act, 1939 (Mad. 9 of 1939), s. 14A

HEADNOTE

The appel | ant was an agent in -Andhra Pradesh of certain non-
resident principals who were dealers in cloth.  received
comm ssion in some cases on the orders booked and in. others
on all the sales effected by the principals in the terri-
tory. One kind of transactions it carried on in course of
its business related to goods sold by its principal to
buyers in the State. The appellant in these transactions,

besi des booking orders, received the railway receipts from
the outside principals, handed them order to the buyers and
sone times collected and transmitted the anobunt to the
outside principals. The appellant was assessed to sal es tax
on its turnover for the years 1954-55 and 1955-56. The
guestion was whether in carrying on such transactions the
appellant was a dealer within s. 14A of the Madras GCenera

Sal es Tax Act, 1939. The Tribunal held that the —appellant
was such a dealer and the H gh Court in affirmng  that
decision held that the non-resident principals were doing
the business of selling inthe State and the sales in
question were by the appellant either on behalf the
principal or on its own behalf and that the-appellant was in
ei ther cass |iable.

Held, that the Hi gh Court had taken the right “view the
matter.

Section 14A of the Act made the agent fictionally liable as
a dealer in the circunmstances as specified by it, and the
agent was liable irrespective of whether the turn-over  of
its business was nore or |ess than the nmini mum prescri bed by
the Act.

Mahadayal Prencthandra v. Conmercial Tax Oficer Calcutta,

[1959] S. C R 551, distinguished.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 397 and 398
of 1961.
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Appeal s by special |eave fromthe judgnent and order dated
Sept enber 19, 1958, of the Andhra
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Pradesh High Court in Tax Revision Cases Nos. 62 and 63 of
1956.

B. Sen and B. P. Maheshwari, for the appellants.

K. N. Rajagopal Sastri and D. Gupta for the respondents.
1962. April 19. The Judgnent of the Court was delivered by
H DAYATULLAH, J.-These two appeals with special |eave have
been filed by Messrs. G Glda Textile Agency, Vijayawada,
against the State of Andhra Pradesh. They are directed
agai nst a common order of the Hi gh Court of Andhra Pradesh
in two revisions filed under s. 12-B(1) of the WMadras
CGeneral Sales Tax Act, 1939 (9 of 1939).

The nmatter relates to the levy of sales tax from the
appel l ant on its turn-over for ,the years, 1954- 55. and
1955-56. The appellant was an agent of several non-resident
principals, on whose behalf it booked orders and dealt wth
the indents. There were agreenents between the non-resident
principal's ~and the appellant, and three such agreenents
contained in letters have been produced as instances, and
are marked Exs. A-3, A-3(a) and A-3(b). Under these agree-
ments, the appellant was appointed as indenting agent in
Andhra Pradesh for cloth nerchants, who, admttedly, resided
and carried on business outside Andhra Pradesh. It was
required to book orders and to forward them to t he
principals, receiving comm ssion on sal e of goods despat ched
to Andhra Pradesh. ' In sone cases, thi's commi ssion was only
available on the ‘orders booked by the appellant and in
others, on all the sales effected by the principals in this
territory. The appel l'ant did business in three different
ways, which have been described as three separate categories
in the case. In the first
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category, the appellant took delivery of the goods found
buyers and delivered the goods to the buyers. This a
category of sales was hold to bewithin the Madras' GCenera
Sales Tax Act and the appellant, liable to the tax. The
appel | ant does not question this part of the decision. The-
second category was in which it nmerely booked orders and
forwarded themto Bonbay and the principals sent the goods
with the railway receipts through the bank to the purchasers
i n Andhra Pradesh. The connection of the appellant was Dot
considered sufficient to constitute it the ', ,dealer", as
defined in the Madras Ceneral Sales Tax Act, and-such ~sales
were omitted fromthe turnover. No dispute, therefore
arises about this category. The third category related to
goods sold by the outside dealers to buyers in (the State.
The appellant in these transactions, besides booking orders,
received the railway receipts fromthe outside principal
handed them over to the buyers and sonetines collected and
transmtted the anounts to the outside principal. The
period involved is covered by the Sales Tax Validation  Act,
1956 (7 of 1956), and no question under the Constitution
ari ses. The only question is whether the appellant cones
within s. 14-A of the Madras General Sales Tax Act, and it
liable to tax Act, as a dealer.

It may be pointed out that the appellant did not produce any
correspondence between it and the non-resident principals or
the <covering letters which nust have been sent along wth
the railway receipts. The Tribunal under the Madras Genera
Sal es Tax Act, therefore, came to the conclusion that the
railway receipts which had been sent, nust have been
endorsed by the sellers either in favour of the appellant or
in blank, to enable the appellant to claimthe goods from
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the railway or to negotiate them The Tribunal, before,

hol d that the appellant
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must be deened to be a "dealer" under s.14-A and thus liable
to tax under that section.
Section 14-A of the Act reads as follows
"In the case of any person carrying on the
busi ness of buying and selling goods in the
State but residing outside it (hereinafter in
this section referred to as a 'non-resident’),
the provisions of this Act shall apply subject
to the follow ng nodifications and additions,
nanel y:
(i) In respect of the business of the non-
resident, his  agent residing in the State
shal | be deened to be the dealer
(ii) The ~agent ~of a non-resident shall be
assessed to tax or taxes under this Act at the
rate ~or rates |leviable thereunder in respect
of the business of such non-resident in which
the agent is concerned, irrespective of the
amount of the turn-over of such business being
| ess than the mni num specified in Section 3,
sub-section (3).
(iii) Wthout prejudice to his other rights
any agent of a non-resident who is assessed
under this Act in respect of the business of
such ‘non-resi dent may retain out of any nobneys
payable . to the non-resident by the agent, a
sum equal to the anobunt of the tax or taxes
assessed on or paid by the agent.
(iv) \Were no tax woul d have been payable by
the non-resident in-respect of this business
in the State by reason of ‘the turnover ' there
of being | ess
252
than the m nimum specified in Section /3, sub-
section (3), he shall be entitled to'have the
amount of the tax or taxes paid by his’/ agent
refunded to himor application nmade to the
assessing authority concerned, or where npre
than one such authority is concerned, to -such
one of the authorities as nmay be authorised in
this behalf by the State Government by genera
or special order.
(v) Such application shall be made wth in
twelve nonths fromthe end of the year in
whi ch paynent was made by or on behal f of  the
non-resident of the tax or taxes or any / part
t her eof . "
The section nmakes the agent liable fictionally as‘a dealer
in the circunstances laid down in the section, viz., that be
is acting on behalf of a nonresident person doing business
of buying or selling goods in the State. The agent s
assessed to tax under the Act in respect of the business  of
such non-resident in which the a cut is concer ned,
irrespective of whether the turnover of such business is
nore or less than the mininumprescribed in the Act. It s
contended that the first thing to decide is whether the non-
resident could be said to be carrying on the business of
selling in Andhra Pradesh in the circunstances of this case,
and reliance is placed upon a decision of this Court
reported in Mahadayal Prenthandra v. Conmercial Tax Oficer,
Calcutta (1) 1In that case, this Court was called upon to
consider the Bengal Finance (Sales Tax) Act, 1941 (6 of
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1941) . There al so, the agent was sought to be made |iable
in respect of the sale of goods bel onging to non-resident
(1) (1959) S. C R 551,
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principal wunder a section which my be taken to be in pari
materia wth the section, we are considering. This Court

held that the Kanpur M|l e, whose agent the appellant in the
case was, were not carrying on any business of selling goods
in Wst Bengal and were selling goods in Kanpur and
despatching themto West Bengal for consunption. This part
of the judgment is called in aid to show that the first
condition of the liability of the agent in the present case
under the Madras Ceneral Sales Tax Act is not fulfilled.
Unfortunately for the appellant, in this case there is a
clear finding by the H gh Court that the non-resident
principals were carrying on the business of selling in
Andhra Pradesh. The Hi gh Court has observed that if the non-
resident principals took out railway receipts in their own
Danes,  thereby manifesting their intentionto remain the
owners and to retain. the control over the goods, the sales
nust be taken to have been conpleted or to have taken place
in the State of Andhra Pradesh. Fromthis, the H gh Court
cane to the conclusion that the non-resident principals were
doi ng business of selling in Andhra Pradesh. The Hi gh Court
pointed out that inasmuch as the appellant after securing
the orders received the railway receipts from the sellers
and banded them over to the buyers and sonetines collected
the consideration and transmitted the sane to the sellers,
the sales thus resulting nmust be hold to have taken place in
the State either on behalf of the appellant or on behalf of
the non resident principals, and whi chever viewbe  correct,
the appellant as agent was |liable as a dealer within the
Act . Either it was a dealer itself, or it became a ' dealer
by the fiction created by s. 14-A, since the non-resident
principals had done business ineach case in the State of
Andhra Pradesh. The case of this Court on which reliance
has been placed, turned on its own facts, and a
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finding there cannot be used in the present case, because no
finding on the facts of one case can be applied to the facts
of anot her.

Sub-section (2) of s. 14-A was said to be connected with the
opening part, and it was argued that the tax was | eviable on
the turnover relating to the business of a nonresident,
which was carried on by the non-resident ~in the taxable
territory. In our opinion, once the finding is given that
the non-resident principal carried on the business of
selling in Andhra Pradesh and the appellant was the adnmitted
agent through whomthis business was carried on, the /'rest
follows wthout any difficulty. The Hgh Court, “in our
opi ni on, was, therefore, right in upholding the levy of the
tax from the appellant, in view of our decision that the
appellant came within the four corners of s. 14-A in
relation to the transactions disclosed in the | ast category.
The appeals fail, and are dism ssed with costs, one hearing
f ee.

Appeal s di sni ssed
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