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ACT:
Addi ti onal | ncome-tax- |If could be levied on excess

di vi dends, when there are profits inthe preceding years-
Manner of cal cul ation of tax-I|ndi an Finance Act, 1949 and
1950, Para. B,of Part 1 of First Schedul e.

HEADNOTE

After making all allowances and deductions, the inconme of
the assesses company was finally assessed for the years
1949- 50
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and 1950-51 at Rs. 3,423 and Rs. 3,312 respectively. The
assesses conpany had decl ared di vi dends of Rs. 46,024 and
Rs. 56,326 for the above two years. Though no profits were
brought forward fromthe previous years, the incone-tax
officer applied the proviso to para. B of Part 1 of the
Third and First Schedul es of the Finance Act, 1949 and 1950,
assessed the difference in each year to additional income-
tax and charged income-tax at the rate of annas 5 in the
rupee on the anmounts for the two assessnent years. The High
Court held that though excess dividends were, in fact, paid,
the absence of profits fromprevious years rendered the
Fi nance Act unworkable in this case.

The question was if the second proviso to para. Biread with
the expl anati on which sets out the manner of cal cul ation of
the tax applied and whether it was the intention of the
Fi nance Act to levy the additional incone-tax on the excess
di vidends even if there were no profits brought forward from
precedi ng year or years

Hel d, that the second proviso to para. B of Part 1 of the
first schedule of the Finance Act, 1950, which corresponds
to the corresponding paragraph of the Finance Act, 1949,
introduces a fiction which postulates that there should be
undi stributed profit of one or nore years inmrediately
precedi ng the previous year, that such undistributed profits
shoul d be sufficient to cover the amount of excess dividend
actually paid out in the year under assessment, and that the
undi stributed profits should not have been taken |[ikew se
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to cover an excess dividend of any other previous year. The
excess dividends have first to be connected with the profits
of the preceding years and then the tax borne on those
profits has to be found out, and tax is then payable at an
enhanced rate and amounts to the difference between the tax
actually borne by the profits and that denandabl e under the
paragraph. \Where there are no profits of any preceding year
or years, the fiction wholly fails and the nmethod of
cal cul ati on, equally so

Held, further, that the income-tax [aw seeks to put in the
net certain class of incone, and can only successfully do
so, if it frames a provision appropriate to that end. | f
the law fails and the taxpayer cannot be brought within its
| etter, no question of unjustness as such, arises.

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI ON : G vil Appeal No. 477 of 1957.
Appeal from the judgnment and order dated Septenber 9, 1955,
of the Bonbay Hi gh Court in Income-tax Reference No. 37/x of
1954.
K. N. Raj agopal Sastri and D. Cupta, for the appellant.
N. A. Pal khivala, B. K B. Naidu and 1. N. Shroff. for the
respondent.
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1960. WMay 4. The Judgnent of the Court was delivered by
HI DAYATULLAH, J.-This appeal is with a certificate granted
by the H gh Court against its judgment and  order dated
Septenmber 9, 1955, in a reference under s 66(1) of the
Indian Income-tax Act. The Tribunal ~had referred the
foll owi ng questions for the decision of the H gh Court:
" (1) Whether there was any excess dividend declared by the
assessee Conmpany ?
(2) \Wether the assessee Company is liable to pay
addi tional incone-tax in respect of the excess dividend paid
by the assessee Conpany ? "
The Hi gh Court answered the first question in t he
affirmative and the second, in the negati ve: The
Conmi ssi oner of Income-tax, Bonbay is the appellant before
us, and the Jalgaon Electric Supply Co., Ltd. (the assessee
Conpany) is the respondent.
The facts of the case are sinple. For the assessnent years
1949-50 and 1950-51, the book profits of the assessee
Conpany were respectively Rs. 1,22,469 ~and Rs. 76, 886.
After adj ustnment of depreciation allowance and ot her
deductions, the income of the assessee Conpany was finally
assessed at Rs. 3,423 and Rs. 3,312 respectively. The
assessee Conpany declared a dividend of Rs. 46,024 in the
first year and Rs. 56,326 in the next. The |'ncone-tax
Oficer, applying the Proviso to Para. B of Part-1 of the
Third and First Schedul es of the Finance Acts, 1949 and 1950
respectively, assessed the difference in each year to
addi ti onal incone-tax, and charged income-tax at the rate of
5 annas in the rupee on the anpbunts for the two assessnent
years. The assessee Conpany appealed first to the Appellate
Assi stant Conmi ssioner and then to the Tribunal. In the
Tribunal, there was a difference of opinion between the
Presi dent and the Accountant Menber, the forner hol ding that
the assessee Conpany was not |iable and the latter, that it
was. The case was then referred to a third Menber, who
agreed with the President. The main reason for the decision
of the majority was that there were no profits in the years
Preceding the previous year, and that, therefore, the said
Par agr aphs could not, on their terns, operate in
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the circunmstances. The view of the mnority was that even
if there were no profits, the intention of the Finance Act
to levy the additional income-tax on the excess dividends
was perfectly plain, and that the assessee Conpany was
l[iable. It may be mentioned at this stage that the decision
of the Tribunal turned entirely upon the fact that no
profits were brought forward fromthe previous years, and
that, therefore, the Paragraphs could not be applied. The
H gh Court held that though excess dividends were, in fact,
pai d, the absence of profits from previous years rendered
the Finance Act unworkable in this case. It, therefore,
accepted the reasons given by the Tribunal, and upheld its
deci si on.

Paragraph B of Part 1 of the First Schedul e of the Finance
Act, 1950 corresponds to the correspondi ng Paragraph of the
Fi nance Act, 1949. It is, therefore, not necessary to refer
to them separately. We shal |l confine ourselves to the
Fi nance /Act, 1949. It may al so be pointed out that the
circunst'ances of the two years are also on par, except that
t he amounts of income and the  excess dividends are
different. The paragraph reads as foll ows:

B. In the case of every conpany-
Rat e
On the whole of total incore...... Five annas in
the rupee

Provided that in the case of an |ndian Conpany---

(i) where the total incone, as reduced by seven annas in
the rupee and by the amount, if any, exenpt fromincone-tax,
exceeds the anount of any dividends (including dividends
payable at a fixed rate) declared in respect of the whole or
part of the previous year for the assessnent for  the vyear
ending on the 31st day of March,, 1950, and Do order has
been made under sub-section (1) of _section 23A of the
I ncome-tax Act, a rebate shall be allowed at the rate of one
anna per rupee on the anpbunt of such excess;

(ii) where the anount of dividends referred to in clause (i)
above exceeds the total incone as reduced by seven annas in
the rupee and by the amount, if any, exenpt fromincone-tax,
there shall be charged
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on the total inconme an additional inconme-tax equal to the
sum if any, by which the aggregate anount of incone-tax
actually borne by such excess (hereinafter referred to as
"the excess dividend ') falls short of the anount calcul ated
at the rate of five annas per rupee on the excess dividend.
For the purposes of the above proviso, the  expression
di vidend” shall have the meaning assigned toit in clause
(6A) of section 2 of the Inconme-tax Act, but any
distribution included in that expression, made during the
year ending on the 31st day of March, 1950, shall “be deened
to be a dividend declared in respect of the whole or part of
the previous year.

For the purpose of clause (ii) of the above proviso, the
aggregat e amount of income-tax actually borne by the excess
di vidend shall be deternined as foll ows: -

(i) the excess dividend shall be deened to be out of the
whol e or such portion of the undistributed profits of one or
nore years i medi ately preceding the previous year as would
be just sufficient to cover the amount of the excess
di vidend and as have not |ikew se been taken into account to
cover an excess dividend of a preceding year

(ii) such portion of the excess dividend as is deened to be
out of the undistributed profits of each of the said years
shal |l be deemed to have borne tax, -
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(a) if an order has been made under subjection (1) of
section 23A of the Incone-tax Act, in respect of the

undi stributed profits of that year, at the rate of five
annas in the rupee, and

(b) in respect of any other year, at the rate applicable to
the total income of the conpany for that year reduced by the
rate at which rebate, if an-, was allowed on t he
undi stributed profits.”

The schene of the Finance Act in relation to excess

di vidends and their chargeability to additional incone-tax
has been examined by us in Cvil Appeal No. 427 of 1957
deci ded today. We are concerned in this case wth the.
application of the second Proviso
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to the Paragraph, read with the explanations (not socalled),
whi ch set out the manner of cal cul ation of the tax. As we
have already pointed out in the other case, the additiona

income-tax is payable if dividends in excess of the Ilimt
fixed by the legislature are paid in any year. Thi s
addi tional ~ incone-tax takes note of such tax as m ght have
been paid on the profits, albeit at a lower rate, in any

previ ous assessnment year and gives deduction for that
amount. The additional incone-tax is payable on the excess
di vidends calculated at a different rate but allowing for
the tax already paid. For this purpose, the aggregate
amount of incone-tax to be borne by the -excess dividends
has to be calculated in a particular manner.- This manner is
i ndicated in the Paragraph, and it begins by providing that
the excess dividend shall be deemed to be out of the whole
or such portion of the undistributed profits of one or nore

years preceding the previous year as would be just
sufficient to cover the ampunt of the excess dividend and
were not |ikewi se taken into account to - cover an. excess
di vidend of a previous year. It is then provided that the

excess dividends which are so deened to be the undistributed
profits of each of the previous years shall be deemed to
have borne the tax.

The fictions which have been introduced postul ate 'that there
should be wundistributed profits of one or  nore years
i medi ately precedi ng the previous year, t hat such
undi stributed profits should be sufficient to  cover _the
amount of excess dividend actually paid out in the previous
year under assessnent, and that the wundistributed profits
should not have been taken Iikewise to cover —an excess
di vidend of any other previous year. Where there are no
profits of any preceding year or years, the fiction wholly
fails and the nethod of cal cul ation, equally so.~ W do not
agree with the argunent of the Conmmissioner that the fiction
can be given effect to, even if the profits of preceding

years do not exist. The argunent suggests that t he
chargeability of excess dividends to additional <incone-tax
can arise wunder the terns of the Paragraph even 'in such
ci rcumst ances. But a plain reading of the Proviso ' clearly
shows that the excess
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di vi dends have first to be connected with the profits of the
precedi ng years and then the tax borne on those profits has
to be found out, and the tax is payable at an enhanced rate
and amounts to the difference between the tax actually borne
by the profit,-, and that demandabl e under the Paragraph

The High Court repelled the argunent of the Conmi ssioner in
much the sane way as we have done, and we entirely agree
with the, reasons given by it.

The Accountant Menber, whose decision was in a mnmnority,
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gave two reasons. The first was that " the explanation
provides for the determination of the years out of the
profits of which the excess dividend has cone ", and the
second was that " in order to escape the liability inposed

by . (ii), the company must prove that the excess dividend
has borne tax 5 annas in the rupee as it is only in that

event that the additional tax payable will be nil " These
reasons were also put before us for acceptance. W are,
however, wunable to agree. The fiction cannot be whittled
down in the manner suggested in the first reason. The

fiction incorporates wthin itself not only what t he
Account ant Menber says but al so a node of cal cul ation, which
is not a part of the fiction. It is the node of calculation
whi ch cannot be given effect to, though we would go further
and say that the fiction itself fails because no profits of
preceding years at all existed. The second reason given by
the Accountant Menber assumes the liability to pay tax, and
that s not perm ssible, because that is the fact in issue
to be decided. That fact can only be decided if the Para-
graph ~can~ be nade applicable to the present case and not
ot herw se. We cannot start ~with the assunption t hat
addi ti onal incone-tax on excess dividend has got to be paid,
whet her the Paragraph applies or not. That woul d be beggi ng
the very question to be decided.

The Conmmi ssioner /al so suggested nunerous . nodifications of
the language to give effect to the intention to |evy
addi ti onal incone-tax on excess dividends, and pointed out,
as did the Accountant Menber, that it would be wunjust to
all ow an escapenent of tax, where there were no profits of
precedi ng years to set off
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agai nst the excess dividends. |In our opinion, the  question
of nodification of the |anguage cannot arise in t he
circunstances of the case. Qur reasons have been given in
Cvil Appeal No. 427 of 1957, decided to day, and we need
not go over the ground against There is also no question of
unj ust ness involved. The Incone-tax |aw seeks to put in the
net certain class of incone, and can only successfully do

so, if it frame a provision appropriate to that end. |If the
law fail and the tax-payer cannot be brought wthin its
letter no question of unjustness as such, arises. The

answers given by the High Court to the two questions  were
correct in the circunstances of the case.

In the result, the appeal fails, and will be disnissed

with costs.

Appeal dism ssed




