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PETI TI ONER
STATE OF WEST BENGAL

Vs.

RESPONDENT:
TULSI DAS MUNDHRA

DATE OF JUDGVENT:
11/ 09/ 1962

BENCH

ACT:

Crimnal Procedure--Proceeding on Police report--Accused if
entitled to | ead evidence--Power of court to exam ne person
as court witness--Mgistrate, if bound to exam ne accused
per son--Code of Crimnal Procedure, 1898(Act V of 1898), ss.
207A, 540.

HEADNOTE:

Al t hough an accused person is not entitled to |lead evidence
in his defence in a proceedi ng under s. 207A of the Code of
crimnal Procedure, that does not affect the wi de powers a
Crimnal Court has under s. 540 of the Code to sunmon and
exam ne persons as court wi tnesses where it considers such
exam nation essential for a just decision  of the case.
Section 540 of the Code is w de enough to include a
proceedi ng under s. 207A of the Code and its operation is
not excluded by the scheme of s. 207A of the Code.
Arunachal am Swam v. State, of Bonbay, A’l.R 1956 Bom 695
referred to.

Sub-section (6) of s. 207A of, the Code does not make it
i ncumbent on the Magistrate to exam ne an accused person
unl ess he thinks it necessary to do so.

Consequently, in the present case, where the Magistrate in a
proceedi ng under s. 207A of the Code rejected the applica-
tion of the accused persons for exam nation of w tnesses .in
def ence not because he had no power under s. 540 of the Code
to do so but on the ground that the application was
vexatious and was intended to delay the proceeding and the
Hgh Court in revision on an erroneous View of t he
Magi strate’s order set it aside and directed exam nation of
the accused person under s.342 of the Code.

Hel d, that the order of the Hi gh Court nust be set aside.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 88 of
1962.

Appeal by special |eave fromthe judgnment and order dated
Novenber 30, 1961, of the Calcutta High Court in C. R No.
1117 of 1961.

D. R Prem R N Sachthey and R H  Dhebar, for the
appel | ant .

A S. R Chari, Ravinder Narain, J. B. Dadachanji and O.
C. Mathur, for the respondent.

1962. Sept enmber 11. The judgnent of the Court was
del i vered by

GAJENDRAGADKAR, J.-The principal point which the appellant,




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 7
the State of West Bengal, has raised for our decision in the
present appeal, is whether the provisions of section 540 of

the Code of Crimnal Procedure apply to a case tried by the
Magi strate under section 207A of the Code. That question
arises inthis way. On the 7th July, 1960, a charge-sheet
was submitted under s. 173 of the Code by Inspector Bhuroma
of the Special Police Establishnment, New Del hi, in the Court
of the Chief Presidency 'Magistrate, Calcutta, against Hari
Das Mindhra, accused No. 1, and the respondent Tul sidas
Mundhra, accused No. 2, under section 120B/409 and sections
409 and 477- A of the Indian Penal Code. On the 5th August,
1960, both the accused persons appeared before the |earned
Chi ef Presidency Magistrate and furnished bail. Thereafter,
t he case was transferred to M Roy, the Pr esi dency
Magi strate 5th Court for further proceedings.

On the 10th Cctober, 1960, copies of the docunents were
furnished to the accused persons, and since the record was
vol um nous, the hearing of the case was adjourned to the 7th
Decenmber, ~ 1960. On the 1st March, 1961 parties were heard
and in view of the nature of the offences and the anounts
i nvol ved,
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the Magistrate took  the viewthat the proper course to
foll ow woul d be to adopt the comm tnment proceedings as laid
down in s. 207A of the Code. Subsequently, the procedure
prescribed by the said section was followed. It appears
that accused No. 1 who had in the nmeanwhile been, convicted
i n another case was undergoi ng a sentence of inprisonment in
the District jail at Kanpur and so, he could not be produced
before the Magistrate until the 7th July, 1961. That is why
the case had to be adjourned on sone occasions and effective
hearings did not nake a naterial progress until the 7th
Jul y.

On the 6th July, 1961, the respondent filed a petition
before the Magistrate alleging that amongst the docunentary
evi dence sought to be relied upon against him by the
prosecution were included three cheques and the prosecution
case was that the witing on the cheques was in the
handwiting of the respondent. The respondent disputed this
al I egati on Pan prayed that he 'should be allowed an
opportunity to exam ne defence witnesses to prove that the
i mpugned handwriting was not his.

On the 7th July, 1961, when the case was taken up for
hearing before the Magistrate, he first considered the
application nade by the respondent to call defence w tnesses
and on the nmerits, he rejected the said application. Then
he proceeded to make an order of conmitment.  In~ rejecting
the application of the respondent for examning defence
wi t nesses, the Magistrate took into account the  fact /that
the application had been deliberately nade at a very |late
stage in order to prolong the proceedings in his Court and

S0, t hat was one reason why he thought t hat an
unconsci ousabl y del ayed petition which had been nmade solely
with the object of gaining time should not be granted. He
also held that the application was m sconceived. It was

urged before the Magistrate that he could examine the said
witnesses and in support of this argunent, reliance was
pl aced on a
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deci sion of the Bombay Hi gh Court in the case of Arunachal am
Swam v. State of Bonbay (1). The |earned Magistrate took
the view that the said decision was distinguishable on
facts. Whi |l st the | earned Magistrate was delivering this
or der, an application was nade before him that the
respondent wanted to nove the higher Court for a transfer of
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the case, and though the |earned Magistrate felt that this
application also was intended nerely to prolong t he
proceedings in his Court, he adjourned the case because
under s. 526(8) it was obligatory on himto do so. That is
why he adjourned the hearing of the case to the 20th July,
1961, for passing the remaining portion of the final order
in case the respondent failed to obtain from the higher
Court’ the necessary order of transfer.

This order was chall enged by the respondent by noving the
Cal cutta High Court inits crimnal revisional jurisdiction

The High Court took the viewthat s. 540 applied to cases
tried under s. 207A and it directed the Magistrate to
consi der afresh whether he should sunmmbn and examine the
defence witnesses nentioned by the respondent in his
application of the 6th July, ' 61 under the provisions of the
said section. Incidentally, the Hi gh Court also observed
that the accused persons had not been exam ned under s. 362
and so, it thought that an opportunity should be given to
themto explain the circunstances appearing agai nst them by
asking them questions under s. 342, This observation was
nmade even though the High Court didnot think it necessary
to decide the general question whether in a comitnent
enquiry, exam nation of ~the accused under s. 342 is
conpul sory or not. Inthe result, the order passed by
the’ . Magi strate on/the 7th July, 1961, was set aside and the
matter was sent back to his Court for disposal in accordance
with law. It is against this order that the appellant has
cone to this Court by special |eave and on its behalf

(1) A 1. R 1956 Bom 695.
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M. Prem has contended that the H gh Court-was in' error in
hol ding that s. 540 of the Code applied to proceedings under
s. 207A In the alternative, he has -argued that the
Magi strate had hinmsel f considered the question as to whet her
the witnesses shoul d be examinedin the light of his powers
under s. 540 and so, even if his first point failed, he was
entitled to contend that the Hi gh Court was not justified in
sendi ng the case back to the Magistrate. There is 'no point,
he argues, in asking the Magistrate to consider the question
once agai n.

There is no doubt that the new provisions under s.207A have
been introduced for the purpose of expediting the comm tnent
proceedi ngs so as to shorten the duration of crimnal  cases
which are exclusively triable by the Court of Session or
H gh Court. Section-206, inter alia, confers powers on the
Magi strates specified in the section to commt any person
for trial to the Court of Session or Hgh Court for any
of fence triable by such Court. Under s.207, it is provided
that in regard to a case which is triable exclusively by a
Court of Session or Hi gh Court, or which, in the opinion of
the Magistrate, ought to be tried by such Court, the
Magi strate shall : (a) in any proceeding instituted on a
Police report follow the procedure specified in s.207A; and
(b) in any other proceeding, followthe procedure specified
in the other provisions of this Chapter. Thus, s. 207A is
applicable to proceedings in respect of offences which are
exclusively triable by the Court of Session or H gh Court,
or which, in the opinion of the Magistrate, ought to be
tried by such Court. This section consists of 16
subsections which, in a sense, constitute a self-contained
Code which has to be followed in dealing with cases under
the said section. Sub-section (2) authorises the Mgistrate
to issue a process to conpel the attendance of any witness
or the production of any docunent or thing. Under sub-
section (3), the Magistrate has to satisfy hinself that
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the docunents referred to in section 173 have been furnished
to the accused and if they are not so furnished, he has to
cause the sane to be so furnished. Sub-section (4) then
deals with the stage where the Magi strate proceeds to take
evi dence of such persons, if any, as may be produced by the
prosecution as wtnesses to the actual comission of the
offence alleged, and it adds that if the Magistrate is of
opinion that it is necessary in the interests of justice to
take the evidence of any one or nore of the other w tnesses

for the prosecution, he may take such evidence al so. By
sub-section (5), the accused is given liberty to cross-
exam ne the wi tnesses exam ned under sub-section (4). Sub-

section (6) then lays down that if evidence is recorded
under sub-section (4) and the Magi strate has considered al

the documents referred toin s.173 and has, if necessary,
exam ned the accused for the purpose of enabling him to
expl ain any circunstances appearing in the evidence against
hi m and gi'ven-the prosecution and the accused an opportunity

of being ~heard, he shall, if he is of opinion that such
evi dence —and docunents discl ose no grounds for committing
the accused person for trial, record his reasons and

di scharge him unless he thinks that such person should be
tried before hinmsel f or sone other Magistrate, in which case
he shall proceed accordingly. Sub-section (7) deals with a
case where on considering the evidence and the docunents
produced and after giving opportunity to the prosecution and
the accused to be heard, the Magistrate is of opinion that

the accused should be conmitted for trial, "he shall frame a
charge wunder his hand, declaring with what offence the
accused is charged". Sub-section (8) then|ays down that as

soon as the charge has been franmed, it shall be ‘read and
explained to the accused and a copy thereof given to him
free of cost. Under sub-section (9), the accused shall be
required at once to give in, orally orin witing, a list of
the persons, if any, whom he w shes to be sunmoned to give
evi dence on
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his trial. There is, a proviso to this sub-section’ which
entitles the Magistrate in his discretion to allow such Iist
to be given later, but we are not concerned wth that

proviso in the present appeal. The rest of the clauses are
not rel evant for our purpose.
It will thus be seen that before the Magistrate decides

either to discharge the accused person, or to direct that he
should he tried by hinmself or by any other Magistrate, or to
commit himto the Court of Session or Hi gh Court, he has to
consi der the evidence recorded before hi munder | sub-section
(4) and the docunents referred to ins. 173. It is open to
him to examine the accused person also if he thinks it
necessary to do so for the purpose of enabling him to
expl ain circunstances appearing against himin the evidence.
He has, of course, to hear the prosecution and the accused
person before making the order. The schene of s. 207A thus
does not appear to provide for a defence wtness to  be
exam ned before an order is passed either under sub-section
(6) or sub-section(7), and that may be because it was
thought by the Legislature that in dealing with crimna
cases instituted on a police report, it may ordinarily not
be necessary to prolong the enquiry by allow ng the accused
person to |ead evidence in defence and so, no provision in
that behalf has been made. Even the exanination of the
accused person has been left to the discretion of the
Magi strate under sub-section (6) Sub-section (7) also shows
that the exam nation of the accused person is in the
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di scretion of the Magistrate. As we have already seen, it
is after the charge is franed and read and explained to the
accused person under ss. (8) that the stage is reached for
him to give in alist of person,, whomhe wants to exanine
under ss.(9).

This position shows a striking contrast to the relevant
provisions of s. 208. Section 208 deals with cases where
proceedings are instituted otherwise than on a police
report, and it provides that when the accused
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person is brought before . the Magistrate, he shall proceed
to hear the conmplainant, if any, and take all such evidence
as nmay be produced in support of the prosecution or on
behal f of the accused, or as may be called for by the
Magi strate. Section 208 (3) provides, inter alia, that if
the accused applies to the Magistrate to issue process to
conpel the attendance of any witness or the production of
any docunment or thing the Magistrate shall issue such

process unless, for reasons to be recorded, he deens it
unnecessary to do so. In other words, in regard to the
proceedings tried wunder -s. 208, —-an accused person is
entitled to | ead evidence in defence and the 'Magistrate is
bound to allow such evidence to be |ed, except, of course,
where he cones to the concl usion that such evidence need not
be led in which/'case he has to record his reasons for.
coning to that conclusion. Wen we consider the relevant
provi si ons of s. 207A and contrast them wth t he
correspondi ng provisions of s. 208, it becones clear that an
accused person has no right to l'ead evidence in defence in
proceedi ngs governed by s. 207A; whereas hehas a right to
call for such evidence in proceedi ngs governed by section
208.

This position, however, does not affect the question as to
whet her s. 540 applies even to the proceedi ngs governed by

s.  207A. Section 540 gives power to the Court to summon
material w tness or exam ne a per-son in attendance, though
not sumoned as a witness, or recall and re-examne any

person already examned, and the section specifically
provides that the Court shall sumobn and exam ne or recal
and re-exanm ne any such person if his evidence appears to it

essential to the just decision of the case. It ~would be
noticed that this section confers on crimmnal courts very
wi de powers. It is no doubt for the court to consider

whet her its power under this section should be exercised  or
not. But if it is satisfied that the evi dence of any person
not exanmined or further evidence of any person  already
examned is essential to
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the just decision of the case, it is its duty to take /such
evi dence. The exercise of the power conferred by s. 540 is
conditioned by the requirenent that such exercise would be
essential to the just decision of the case. That being so,
it is difficult to appreciate the argunent that the ' scheme
of s. 207A excludes the application of s. 540 to the
proceedi ngs governed by the forner section. It is true that
s.207A does not give an accused person a right to |ead
evidence in defence, and so, he would not be entitled to
make an application in that behalf; but that is very
di fferent fromsaying that in proceedi ngs under s. 207A the
Magi strate has no jurisdiction to examine a wtness by
exercising his powers wunder s. 540. The denial to the
accused person of the right to | ead evidence in defence has
no material bearing on the question as to whether the
Magi strate can exercise his powers under s. 540. W do not
think that the schene of the special provisions contained in
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s. 207A legitimtely leads to the inference that the
applicability of s. 540 is thereby excluded. Sonetines, if
a statute contains a special or particular provision dealing
with a special or particular case or topic and al so includes
a general provision dealing with the said special or
particular topic or case as well as others, the particular
or the special provision excludes the application of the
general provision in respect of the topic or case covered by
the former. That, however, is not the position in the
present case, because section 207A suggests, by necessary
inmplication, for the. exclusion of the accused person’'s
right to | ead evidence, whereas s. 540 does not refer to the
right of the accused person or the prosecution to lead any
evidence, but deals wth the court’s power to examne
witnesses as court witnesses in the interest of justice.
Section 540 in terns applies at any stage of any enquiry,
trial or other proceeding under-this Code. This section is
wi de enough to include a proceeding under s. 207A and so, it
woul d ' be unreasonable to contend that the schenme of s.207A
nakes section 540 i napplicable to the proceedi ngs
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governed by s. 207A. The power of the court under s. 540
can be exercised as much in regard to cases governed-by s.
207A as in regard to other proceedi ngs governed by the other
rel evant provisions ~of the Code. Therefore, we are
satisfied that M. Premis not justified in arguing that the
Magi strate had no jurisdiction to exam ne witnesses as court
wi tnesses even if he had held that the examni nation of such
wi tnesses would be essential to the just decision of the
case.
The alternative argument urged by M. Premstill remains to
be considered. The Hi gh Court seens to have thought that in
rejecting the application of the respondent for exam ning
def ence w tnesses, the Magistrate took the view that he had
no power to do so in the present proceedings because his
jurisdiction was circunscribed by the provisions of s. 207
A. That appears to be the sole basis of the decision of the
High Court in reversing the order of the Magistrate and
sendi ng the proceedi ngs back to his court. |In our opinion
the Hi gh Court was in error in assumng that the Mgistrate
had not considered the question on the basis of the
applicability of s. 540. |In fact, as we have already
poi nted out, when the Magistrate’'s attention was drawn to
the decision of the Bonbay High Court in the case  of
Arunachal am Swam (1) he observed that the case was distin-
gui shable on facts; he did not say that the case was
irrel evant because s.540 was inapplicable to the proceedi ngs
before him If he had taken the view that s.540 did not
apply at all, the Magistrate woul d obviously have said /that
the Bonbay decision had no rel evance. The reason given by
the Magistrate that the case was distinguishable “on facts
postul ates that s.540 was applicable, but in his opinion
the particul ar deci sion was of no assistance to the respon-
dent, having regard to the difference of facts between the
case before the Magi strate and the Bonbay case. Ther ef or g,
the order passed by the Magistrate cannot be successfully
chal | enged on the ground that the
(1) A I. R 1956 Bom 695.
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Magi strate did not consider the question under s. 540 of the
Code.

It appears fromthe order passed by the |learned Magistrate
that he took the view that having regard to the vol um nous
evi dence adduced by the prosecution, there was no substance
in the allegation of the respondent that the evidence of the
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wi t nesses whom he proposed to examne was material or would
be decisive. He has observed that the docunmentary evidence
adduced by the prosecution was voluminous and it clearly
showed a prinma facie case agai nst both the accused persons.
In that connection, he has al so comrented on the conduct of
the respondent. The photostat copies of the disputed
cheques had been given to both the accused persons nearly
ni ne nonths before the 6th July, 1961. Argunents in respect
of these docunents were urged before the Magistrate nearly
two nonths before the said date. At no stage was it ever
suggested to the Magistrate that the respondent wanted to
| ead evidence to show that the witings on the cheques were
not in his handwiting and that the said fact, if proved
woul d materially affect. the prosecution case. The
conclusion of the Magistrate was that the application made
by the respondent was vexatious and so, was intended nerely
to delay the proceedings inhis court. In view of the
reasons  given by the |earned Magistrate in rejecting the
application of the respondent, it is very difficult to
sustain . the viewtaken by the H gh Court that the Mugistrate
was inclined to hold that s.540 did not apply to the
proceedi ngs in the present case.

The Hi gh Court hasalso referred to the fact that the
accused persons have not been exam ned under s.342 of the
Code, and it has apparently asked the Magistrate to exam ne
the accused persons under that section, wthout considering
the question as to whether it was necessary that the
Magi strate shoul d
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exam ne themat this stage. W have already referred to the
rel evant provisions of s.207 A (6). Sub- secti on (6)

provides that the Magistrate can exam ne the accused if he
thinks it necessary to do SO  Besides, even according to
the judgment of the H gh Court, the failure to exam ne the
accused persons under s.342 did not amount to a materia
irregularity and could not-by itself, therefore, justify the
reversal of the order passed by the | earned Magistrate.
The result is, the appeal is allowed, the order passed by
the Hi gh Court is set aside and that passed by the |earned
Magi strate on the 7th July, 1961, is restored.” It is to be
regretted that the proceedi ngs taken by the respondent in
the Hi gh Court and those taken by the appellant after the
decision of the Hi gh Court have added to the length of the
life of this crimnal case; and so, it is desirable that the
Magi strate shoul d proceed to pronounce his final orders as
expedi tiously as possible and the case should thereafter be
tried by the Court of Session w thout unnecessary del ay.
Appeal al | owed.
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