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ACT:

Cantonments Act, 1924: Section 280(2)(c)-Rule nmaking
power - Cant onment Funds~ Servants Rules 1937, Rule 5C-Held
voi d being in excess of rule naking power.

Cantonment Funds Servants Rul es1937: Rule 5C- Services
of empl oyees of Cantonnent Boards-Transfer of-From one post
in one Board to another post in _another Board-Wether valid-
Rul e SC held voi d- Excess of rule maki ng power under section
280(2)(c) of Cantonments Act, 1924.

HEADNOTE
%

The first respondent was  appointed a Sub-Charge,
Cant onnment CGeneral Hospital, Lucknow by the Cantonment Board
by an appointnment letter dated 23.4.1969, and was confirned
in that post on 1.12.1969. The conditions of service of the
enpl oyees of the Cantonment Board, a statutory board, were
governed by the provisions of the Cantonnent Funds Servants
Rul es, 1937. At the tinme of appointnment, the services of the
respondent were not transferable as per the provisions of
the Rules as then prevailing. H's appointnment letter also
did not include any condition for transfer fromone Board to
anot her .

By a notification dated 16.12.1972, the (Rules were
amended and a new rule, being rule 5-C was added to provide
for the transfer of the services of the enployees of the
Cant onment Boards from one post in one Board to another post
in another Board within the same State

The G O C. -in-Chief, Central Command by his order dated
Cct ober 27, 1986 transferred the first respondent fromthe
Cantonment General Hospital, Lucknow, to the Cantonnent
CGeneral Hospital, Varanasi, and the incunbent at Varanasi in
turn being transferred to the Cantonment General Hospital,
Bareilly.

Bei ng aggrieved by the order of transfer passed under
rule 5-C of the Rules, the first respondent filed a wit
petition in the High Court challenging the validity of the
order of transfer on the ground that rule 5-Cwas ultra
vires the provisions of the Cantonnents Act and as such
voi d.

63
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The High Court struck down rule 5-Cas being ultra
vires the provisions of the Cantonments Act, 1924 and held
that the services of the enpl oyees of the Cantonnent Board
are neither centralised nor is there a common State |eve
service and that rule 5-C having provided for the transfer
of the enployees of one Board to another Board by the GOC
i n-Chief, Central Command is beyond the rul e nmaki ng power of
the Central Governnent as contained in clause (c) of sub-
section (2) of section 280 of the Cantonnents Act as it
stood before it was amended. It accordingly quashed the
order of transfer dated Cctober 27, 1988 passed by the GOC
i n-Chief, Central Command.

In the appeal to this Court it was contended on behal f
of the appellants: (1) that after the amendnent of cl ause
(c) of sub-section (2) of Section 280 of the Cantonnents Act
conferring on the Central — Governnent the power to |ay down
the conditions of service of the enployees of the Boards,
whi ch include the power to make rules for transfer, rule 5-C
is valid being in conformty with the provisions of the rule
nmaki ng power under section 7.80(2)(c) of the Act, and (2)
that the respondent would not be in'the |east prejudiced by
the transfer inasmuch as full safeguard has been provided
for inrule 5-C

On behalf of the respondent it was contended that: (1)
servi ce under the /Cantonnent Board is 'not a centralised
service or a service at the State level, and (2) the
transfer of an enpl oyee from one Cantonnent Board to another
would nean the termnation of the appointnment of the
enpl oyees in t he . Cant onnent Board from which he is
transferred and a fresh appointnment in the Board where he is
so transferred.

Di sm ssing the Appeal
N

HELD: 1. The High Court was justified in striking down
rule 5-C of the Rules and in quashing the order of transfer
of the respondent. [172(Q

2. Rules franmed under the provisions of a statute form
part of the statute. Rules have statutory force. But before
arule can have the effect of a statutory provision two
condi tions nust be fulfilled, namely, (1) it must conformto
the provisions of the statute under which it is framed; and
(2) it must also come within the scope and purview of the
rule making power of the authority framng the rule. If
either of these two conditions is not fulfilled the rule so
franed woul d be void. [69F- G

3. Wen Rule 5-C was inserted in the Rules, it was void
as being
64
contrary to and in excess of the rule naking power of the
Central CGovernnent as contained in the unanended clause (c)
of sub-section (2) of Section 280 of the Act. It does not
becorme valid nerely because of the amendnent of clause (c),
conferring power on the Central CGovernment to frame rules
relating to conditions of service.[69(C

4. The position remains the same even though sub-
section (2) of Section 281 of the Act has specifically
provided that after the rules are framed and published they
shall have effect as if enacted in the Act. In spite of the
provi sion of sub-section (2) of Section 281, any rule franed
under the Cantonments Act has to fulfil the aforenentioned
two conditions regarding their validity. [69G H]

Jestamani v. Scindia Steam Navi gation Conpany, [1961] 2
SCR 811, distinguished.

5. The Cantonnment Board are statutory and autononous
bodies controlled entirely by the Cantonments Act. Each
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Cantonment Board is an independent body functioning within
its limted jurisdiction. The Board is the appointing
authority of its enployees. The services under the
Cantonnment Board is not a centralised service nor is it a
service at the State level. [70C]

6. One autononmous body cannot transfer its enployee to
anot her aut ononmobus body even within the same State, unless
the services of the enployees of these two bodies are under
a centralised or State-level service. [70E-F]

In the instant case, the GOC-in-Chief, Central Comrand
is not the appointing authority of the respondent or the
enpl oyees of the Cantonnent Board, and so transfer of the
respondent by the GOC-in-Chief is not permssible. [70E]

On Prakash Rana v. ~ Swarup Singh Tomar, [1986] 3 SCC
118, referred to.

7. Even in spite of substituted clause (c) of sub-
section (2) of Section 280 the Central CGovernment will not
be entitled to franme rules for transfer of an enpl oyee from
one Cantonnent” Board to another within the State for the
reasons: (t) the Cantonnment ~ Boards are autononous bodies;
(2) the service under the Cantonment Board is neither a
centralised service noris it a service at the State-Ileve

and (3) any such -transfer of an enployee wll nmean
term nation of service of the
65

enpl oyee in the Cantonnent Board from where he is
transferred and a fresh appoi ntnent by the Cantonnent Board
whi ch he joins on such transfer. [72B-(C

8. The Central Governnent, however, has power to frane
rul es about transfer of servants of the Board in exercise of
its powers under clause (c) of subsection (2) of Section 280
of the Act within the region in respect of which it has
jurisdiction. For exanple, the respondent in the  instant
case, could be transferred from one hospital 'of the
Cant onnment Board, Lucknow, to —another hospital under the
same Board. [72E-F]

9. The Central Governnent (had better consider the
guestion of nmaki ng the Cantonment Board Servi ce a
centralised service so 85 to enable one Cantonnent Board to
transfer its enployees to another Cantonnent Board. [720,,

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 754 of
1988.

Fromthe Judgment and order dated 31.8.1987 of the
Al | ahabad Hi gh Court in WP. No. 7899 of 1986

Raja Ram Aggarwal, V.K Pandita, E.C. Aggarwala and
Atul Sharma for the Appellants.

S.C. Msra and P. K. Chakraborty for the Respondents.

Manoj Swarup and Ms. Lalita Kohli for the Interveners.

The Judgrment of the Court was delivered by

DUTT, J. As elaborate subm ssions have been nade by
both the parties at the prelimnary hearing of the specia
| eave petition, we proceed to dispose of the points involved
in the case on nerits after granting special |eave.

The appeal is directed against the judgment of the
Al | ahabad High Court striking down rule 5-C of the
Cant onment Funds Servants Rul es, 1937, hereinafter referred
toas ’'the Rules’, as ultra vires the provisions of the
Cantonment A rt, 1924 and al so quashing the inpugned order
of transfer dated Cctober 27, 1986 passed by the GOC-in-
Chi ef, Central Conmand.
66
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The respondent, Dr. Subhas Chandra Yadav, was appoi nted
a Sub- Charge, Cantonnment General Hospital, Lucknow, by the
Cantonment Board by the appointnment letter dated 23.4.1969.
He was confirmed in that post on 1.12.1969 by an order
i ssued by the Cantonnent Board. The conditions of service of
the enpl oyees of the Cantonnment Board, which is a statutory
body, are governed by the provisions of the Rules. At the
time of the appointnent of the respondent, his services were
not transferable as per the provisions of the Rules then
prevailing. His appointment letter also did not include any
condition for transfer fromone Board to another
By a notification dated 16.12.1972, the Rules were
amended and a new rule, being rule 5-C was added to the
Rules. Rule S-C reads as foll ows:
"R 5-C. (1) The service of a servant shall be
transferable fromone post in one Board to another
post in _another Board:

Provi ded that:

(a) ~The transferor and transferee Boards are

situated within the sane State; and

(b) The posts in both the Boards are simlar

and carry-the same scal es of pay.

(2) Subject to such general directions as the
Central CGovernment nmay issue fromtine to tinme,
the of ficer ~Commandi ng-in-Chief, the Command, or
such other /authority as nmay be authorised by the
Central CGovernment in this behalf, shall be the
conpetent authority to transfer a servant under
this rule.

(3) A servant on-transfer under sub-rule (I)
fromone Board to another may, for the purpose of
determ nation of seniority and eligibility for
pronotion opt:

(i) to be governed by the condi tions

applicable in this behalf to the servants of

the Board fromwhich he has been transferred

(hereinafter referred to as the transferor

Board); or

67

(ii) to be governed by the conditions

applicable in this behalf to the servants of

the Board to which he has been transferred

(hereinafter referred to as the transferee

Boar d) :

Provided that where a servant does not opt
under this rule within thirty days fromthe date
of assunption of charge in the transferee Board,
he shall, for purposes of pronption and seniority,
be governed by the conditions application inthis
behal f to the servants of the transferor Board

(4) Save as provided in sub-rule “(3), the
terms and conditions of service of a 'servant
transferred under this rule shall be deermed to be
these applicable to the servants of the transferee
Boar d.

(5) Were the servant opts under clause (ii)
of subrule (3), the service put in by himunder
the transferor Board before his transfer shall be
deened to be service under the transferee Board."

For the first time, rule 5-C provided for the transfer
of the services of the enployees of the Cantonnent Boards
fromone post in one Board to another post in another Board
within the sane State. The GOC-in-Chief, Central Command, by
his order dated Cctober 27, 1986 transferred the respondent
from the Cantonment GCeneral Hospital, Lucknow, to the
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Cantonment General Hospital, Varanasi, in place of one Dr.
Bansal, who was also transferred by the sane order to the
Cant onment General Hospital, Bareilly.

Bei ng aggrieved by the said order of transfer passed
under rule 5-C of the Rules, the respondent filed a wit
petition in the Allahabad H gh Court challenging the
validity of the order of transfer on the ground that rule 5-
Cwas ultra vires the provisions of the Cantonnent Act and,
as such, void.

As has been stated already, the Hi gh Court has struck
down rule 5-C holding, inter alia, that the services of the
enpl oyees of the Cantonnent Board are neither centralised
nor is there a comon State-level service and that the
i mpugned rule 5-C, having provided for the transfer of the
enpl oyees of one Board to another Board by the GOC-in-Chief,
Central Command, is beyond the rule maki ng power
68
of the Central Governnment as contained in clause (c) of sub-
section (2) of section 280 of the Cantonnent Act as it stood
before it was anended. Hence this appeal

Section 280 of the Cantonnent Act confers power on the
Central Governnent to nmake rules. The relevant portion of
section 280 of the Cantonnent Act is as foll ows:

"S. 280. PONER To MAKE RULES: The Centra
Government may after previous publication, nake
rules to carry out the purposes and objects of
this Act.

(2) In particular, and wthout prejudice to
the generality of the foregoing power, such rules

may provide for all ~or any of  the follow ng

matters, namely:
(). e
(B) e
(bb) .
(c) the tenure of office, salaries and
al | owances, pr ovi dent f unds, pensi ons,
gratuities, |eave of absence and ot her

condi tions of service of servants of Boards;"
Clause (c¢) of sub-section (2) of section 280 was
substituted by the amendnent of the Cantonnent Act by Act XV
of 1983. Before such anmendnent in 1983, clause (c) was as
fol | ows:
"(c). the appoi nt nent , control supervi si on
suspensi on, renoval, dismssal and punishnent of
servants of Boards;"
It is apparent that before the anmendment, clause (c)
did not confer on the Central Governnent power to frame
rules regarding conditions of service which @necessarily
include transfer of the enployees of the Boards. Rule 5-C,
which was inserted in the Rules by a notification /dated
November 23, 1972 providing for the transfer- of the
enpl oyees of the Cantonnment Boards, is on the face of it
contrary to the rul e maki ng power of the Central Governnent,
as it stood before the anmendnent of the Act in 1983.
69
It is, however, contended by M. Raja Ram Aggarwal,
| earned Counsel appearing on behalf of the appellants, that
after the amendment of clause (c¢) of sub-section (2) of
section 280 of the Cantonment Act, conferring on the Centra
CGovernment the power to |ay down the conditions of service
of the enployees of the Boards, which include the power to
nake rules for transfer, rule 5-Cis valid, being quite in
conformity with the provisions of the rule making power
under section 280(2)(c) of the Cantonment Act. We are unable
to accept the contention.
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When rule 5-C was inserted into the Rules, it was void
as being contrary to and in excess of the rule maki ng power
of the Central Governnent as contained in the unanended
clause (c) of sub-section (2) of section 280 of the
Cantonment Act. It does not become valid nerely because of
the anmendment of clause (c), inter alia, conferring power on
the Central Governnent to frane rules relating to conditions
of service

Qur attention has been drawn to the provision of sub-
section (2) of section 281 of the Cantonnent Act, which
provides that all rules nade under the Act shall be
published in the official Gazette and in such other manner
if any, as the Central Governnent may direct and, on such
publication, shall have effect as if enacted in the Act. It
is urged on behalf of the appellants that in view of sub-
section (2) of section 281, rule 5-C becanme a part of the
statute and, accordingly, the question of its being contrary
to the ~provisions of ~the Cantonment Act does not at al
ari se.

This contention is unsound. It is well settled that
rules framed —under the provisions of a statute formpart of
the statute. In other words, rules have statutory force. But
before a rule can have the effect of a statutory provision,
two conditions nust be fulfilled, nanely, (1) it mnust
conformto the provisions of the statute under which it is
franed; and (2) it /nust also cone within the scope and
purview of the rule nmaking power of the authority fram ng
the rule. If either of these two conditions is not
fulfilled, the rule so framed would be void. The position
remai ns the sane even though sub-section (2) of section 281
of the Act has specifically provided that after the rules
are franed and published they shall ~have “effect. as if
enacted in the Act. In other words, in spite of the
provi si on of sub-section (2) of section 281, any rule franed
under the Cantonment Act has to fulfil the two conditions
mentioned above for their validity. The observation of this
Court in Jestamani v. Scindia Steam Navigation /Conpany,
[1961] 2 SCR 811,

70

relied upon by M. Aggarwal, that a contract of service nay
be transferred by a statutory provision, does not at al
help the appellants. There can be no doubt that a contract
of service nmay be transferred by statutory provisions, but
before a rule framed under a statute is regarded a statutory
provision or a part of the statute, it nust-fulfil the above
two conditions. Rule 5-C was franed by the Centra
CGovernment in excess of its rule nmaking power as contained
in clause (c) of sub-section (2) of section 280 of the
Cantonment Act before its anendnent by the substitution of
clause (c); it is, therefore, void.

It is not disputed that the Cantonnment Boards are
statutory and autononmous bodies controlled entirely by the
Cant onment Act. Each Cantonment Board is an i ndependent body
functioning within its limted jurisdiction. The Board.is
the appointing authority of its enpl oyees. The service under
the Cantonment Board is not a centralised service nor is it
a service at the State-Ilevel.

There is nuch force in the contention of the respondent
that as service wunder the Cantonnent Board is not a
centralised service or a service at the State-level, the
transfer of an enployee fromone Cantonnent Board to another
woul d nean the term nation of appointnent of the enployee in
the Cantonment Board from which he is transferred and a
fresh appointnent in the Board where he is so transferred.
The GOC-in-Chief, Central Command, is not the appointing
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authority of the respondent or the enployees of the
Cantonment Board, and so transfer of the respondent by the
GCC-in-Chief is not perm ssible. In any event, one
aut ononmous body cannot transfer its enployee to another
aut ononmous body even within the same State, unless the
services of the enployees of these two bodies are under a
centralised or a State-level service. In this connection, we
may refer to a decision of this Court in On Prakash Rana v.
Swarup Singh Tomar, [1986] 3 SCC 118. Pathak, J. (as His
Lordship then was) speaking for the Court observed as
foll ows:
"As is clear by now, the fundamental basis of the
contention that - the power of transfer under the
Education Act and its Regulations continues in
force even after the enactnment of the Services
Conmi ssion Act rests on the assunption that the
power of “appointnment does not include the power of

transfer. In our opinion, the assunption is
unsust ai nabl e. The schene under the Education Act
envi sages the appointnent of a Principal in

relation to a specific college. The appointnent is
inrelation to that college and to
71

no ot her Nbreover, different coll eges may be owned
by di fferent bodies or organi sations, so that each
Principal serves a different enployer. Therefore,
on filling the office of a Principal to a college,
a new contract of enploynment with a particular
enpl oyer comes into existence. There is no State-
| evel service to which Principals are appointed.
Had that been so, it would have been possible to
say that when a Principal istransferred from one
college to another no ~fresh appointment is
i nvol ved. But when a Principal is appointed in
respect of a particular college and is thereafter
transferred as a Principal of another college it
can hardly be doubted that a new appoi nt mrent cones
into exi stence. Although the process of transfer
may be governed by considerations and nove through
a machinery different from the —considerations
governi ng the appointnment of a person ab initio as
Principal, the nature of the transaction is the
sanme, nanely, that of appointnent, and that is so
whet her the appoi nt nent be t hrough di rect
recruitment, through pronotion from the teaching
staff of the same institution or by transfer from
anot her institution."

The observation extracted above clearly supports 'the
contention nmade on behalf of the respondent. that the
enpl oyees of one Cantonnent Board cannot be transferred to
anot her Cantonnent Board inasnuch as the service under the
Cantonnment Board is not a centralised service or a service
at the State-Ievel.

M. Aggarwal, however, submits that the respondent
would not be in the least prejudiced by the transfer in as
much as full safeguard has been provided for in rule 5-C
The question whether the interest of the transferee has been
protected or full safeguard has been provided for by rule
5-C is quite irrelevant, if it is invalid and void.
Moreover, the provisions of rule 5-C are clunsy and |ack
clarity and a transfer nay af f ect t he transferee
prejudicially. It is not necessary for us to discuss howthe
provisions of rule 5-C nay be prejudicial to the interest of
an enployee transferred to another Cantonnent Board within
the State, for, we are of the viewthat rule 5-Cis ultra
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vires the provision of the rule nmaking power of the Centra
Gover nnment under the Cantonnent Act.

The question, however, is whet her t he Centra
CGovernment is entitled to frame rules for transfer of the
enpl oyees of the Cantonment Boards under the substituted
cl ause (c) of sub-section (2) of
72
section 280 of the Cantonment Act. It is true that under
clause (c¢), as it now stands, the Central Governnment can
frame rules pertaining to conditions of service of the
Cant onment Board enployees. But, in our opinion, even in
spite of substituted clause (c), the Central Government will
not be entitled to frame rules for transfer of an enpl oyee
fromone Cantonnment Board to another within the State for
the reasons stated already, nanely, (1) the Cantonnent
Boards are autononous bodies;. (2) the service under the
Cantonment Board s neither a centralised service nor is it
a service at the State level; and (3) any such transfer of
an enployee will nean term nation of service of the enpl oyee
in the Cantonment Board fromwhere he is transferred and a
fresh appointnent by the Cantonnent Board which he joins on
such transfer.

So long as the Cantonnent Board service is not nade a
centralised service or at |east a State-level service, there
can be no transfer fromone Cantonnment Board to another
Cant onnent Board within the sane ‘State. The Centra
Government has better consider the question of naking the
Cantonment Board service a centralised service so as to
enabl e one Cantonnment Board to-transfer its enployees to
anot her Cant onment Boar d.

As has been held by the Hgh Court, the Centra
CGovernment has power to franme rules about the transfer of
the servants of the Board in exercise of its powers under
clause (c¢) of sub-section (2) of ~section 280 of the Act
within the region in respect of which it has jurisdiction.
For exanple, the respondent <could be transferred fromone
hospital of the Cantonnment Board, Lucknow, to / another
hospital under the sane Board. But that apart, the
Cantonment Act does not authorise the Central Government to
franme rules for transfer from one Cantonnent Board to
anot her.

The High Court was, therefore, quite justified in
striking down rule 5-C of the Rules and in quashing the
i mpugned order of transfer of the respondent.

For the reasons aforesaid, the judgnent of the  High
Court is affirnmed and this Appeal is disnissed. There will,
however, be no order as to costs.

N. V. K. Appeal di sm ssed.
73




