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PETI TI ONER
UNION OF | NDI A CRS

Vs.

RESPONDENT:
RABI A Bl KANER ETC.

DATE OF JUDGVENT: 07/ 07/ 1997

BENCH
K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
Wl TH
Cl VI L APPEAL NO 4374-4378 OF 1997
(Arising out of SLP (C Nos.7397, 7229, 9065, 9096 and 5731
of 1997)
ORDER

Leave granted.

The question of law that arises for determ nation is:
whet her the  w dow of a casual  abourer in. Railway
Establ i shrent, who died after putting in‘'six nmonth’'s service
and obtaining the status of a temporary post after screening
is entitled to famly pension under the 1964 Fam |y Pension
Schene? This question was considered by a Bench /of this
Court in Ram Kumar vs. Union of lndia [(1988) 2 SCR 138 at
144] this Court hold held thus:

"It is the stand of the |earned

Additional Solicitor General that

no pensi onary benefits are
adm ssi bl e even to tenmporary
railway servants and, therefore
that retiral advantage is not
avail abl e to casual [ abour

acquiring tenporary status. W have
been shown the different provisions
in the Railway Establishment Manua
as also the different orders and

directions i ssued by t he
Admini stration. W agree with the
| ear ned Addi ti onal Solicitor

CGeneral that retiral benefit of

pension is not admi ssible to either

cat egory of enpl oyees."

The Railway Board in its letter bearing S. no.3214-
Crcular no. 720-E/ OIX (Pension) dated October 26, 1965
after exam ning the question, had stated that "the Famly
Pensi on Schenme for Railways enpl oyees, 1964 is applicable in
the case of Railways enployees, 1964 is applicable in the
case of regular enployees on pensionable establishment.
Since the casual |abourers wll be brought on to the
pensi onabl e establishnent only on their absorption agai nst
regul ar tenporary posts, it follows that they wll come
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under the purview of the schene fromthe date of their

absorption against the regular tenporary posts. In other
words, the benefits of the Fami |y Pension Schenme for Rail way
Enpl oyees, 1964 will be adm ssible in the case of death of

such an enployee while in service, only if he had conpleted
a mnimm period of one year’s continuous service fromthe
dat e he was adsorbed against a regular tenporary post".

It is contended by the |earned counsel for the
respondent - wi dows by the |earned counsel that under
par agraph 2511-"Rights and Privileges admissible to the
casual | abourers who are treated as tenporary after
conpletion of six nonths continuous service" - of the
Rai | way pension. W find it difficult to give acceptance to
the contention. It is seen that every casual |abourer
enpl oyed to tenporary ~status. Thereafter, they wll be
enpanel | ed. After enpanelnent, they are required to be
screened by the conpetent authority and as and when
vacancies for tenporary posts |in the regular establishnent
are avail able,” they should be appointed in the order of
nerit after screening. On their appointnent, they in the
temporary post. In view of the above position, if any of
t hose enpl oyees who had put in the required m ni num service
of one year, that too after the appointment to the tenporary
post, died while in service, his widow would be eligible to
pensi on under the /Fam'ly Pension Schene, 1964. In all these
cases, though sone of them have been screened, yet
appoi ntnents were not given since the tenporary posts
obviously were not available or in sone cases they were not
even eligible for. screening ~because the  posts becone
avail abl e after the death. Under these circunstance, the
respondent-wi dows are not eligible to the fanmily pension
benefits.

The | earned counsel strongly relied upon the judgnent
in Pradhavati Devi vs. Union of India(1996) 7 SCC 27 ].
Therein, the facts were that fromthe year 1981 to April 27,
1993, the husband of the appellant: had worked as casua
wor ked as casual worker and  obtained the status of
substitute who were worker and obtained the status of
substitutes who were working, as defined under Rule 2315 of
the Railway Establishnent Manual, in a regul ar establishnent
on a regular scale of pay and all owances applicable to those
posts in which they were enployed, Since he died while
working in the regular post, his w dow becane eligible to

claimthe benefits of the pension schene. Thus, ~in that
case, the appellant’s husband was a substitute working in a
regul ar scale of pay in the rail way —establishnent.

Qovi ously, he was screened and was also appointed to the
tenmporary post, he was treated as substitute went on | eave.
under these circunstances, this Court had held that widow of
such enployee is entitled to the benefit of the famly
pension. The above ratio is inapplicable to the -cases
referred to hereinbefore. The question also was consi dered
ina recent judgment of this Court in Union of India vs.
Sukanti & Anr. [SLP (C) No.3341/93 etc. decided on July 30,
1996] wherein relying on the ratiral benefit was available
to the wi dow of the casual |abour of the who had not been
regularised fill his death. Thus, we hold that the view
taken by the Tribunals in granting the pensionary benefits
to the respondents is clearly illegal

The appeal s are accordingly allowed and the O As. stand
di sm ssed, but in the circunstances, w thout costs. However,
i f any anounts have al ready been paid pursuant to the orders
of the Tribunal, the sane may be recovered fromthem
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