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ACT:
Co-operative Societies-Mneys earned by alleged illega

transactions--Retention by menbers of managenent--Claimlf
"a dispute touching the business of “the society"--Wether
claim could be made- Proceedi ngs whet her under’' s. 51 or s.
49- Madr as Co-operative Societies Act, 1932, (Mad. 6 of 1932)
ss. 49, 51.

HEADNOTE

The appel |l ant was the President of a Co-operative Marketing
Society constituted mainly for the purpose of enabling its
nenbers to obtain credit facilities and to arrange for the
sale of agricultural products at . reasonable prices. On
conplaints, an enquiry was institutedinto the affairs of
the society by the Registrar of Co-operative Societies and
as a result, the commttee, then in nanagenent of the
society was, after due notice to show cause and a hearing,

super seded by the Registrar. A special officer was
appointed to take charge of the affairs of-the society and
this officer filed a, claimbefore the Registrar, inter

alia, against the appellant. The main item of the clai mwas
conmi ssion stated to have been actually earned by the
society on the sales effected by it of jaggery belonging to
its producer nenbers but which was not <credited to the
soci ety. It was alleged that while on paper t he
transactions entered into between the nmenbers of the society
and the purchasers showed sales at the prices fixed by I|aw,
in reality, higher prices were charged. The society was
entitled to charge conm ssion on the sales effected through
it. As regards this it was stated that comission was
earned on the entire price at which gur was sold, and while
the ampbunt of conmi ssion payable on the basis of controlled
prices was credited to the society, the comm ssion earned in
respect of the extra price which its nmenbers obtai ned was,
it was stated, not brought to the credit of the society in
its accounts but appropriated by nenbers of the nanagenent.
On receipt of the claim the Registrar appointed, under S
51(2) of the Madras Co-operative Societies Act, the Deputy
Regi strar of Co-operative Societies to act as an arbitrator




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

to adjudicate the claim Thereupon, the appellant filed a
petition in the Hgh Court for the issue of a wit of
prohi bition under Art. 226 of the Constitution, prohibiting
the Deputy Registrar fromdealing with the claim which he
was directed to try. The Single Judge allowed the petition.
On appeal by the respondent the Division Bench allowed the
appeal and dismssed the wit petition. On appeal by
special leave,it was contended by the appellant, that (1)
the Registrar should have proceeded under s. 49 and not
under s. 51 of the Act, (2) the dispute about the retention
of noney belonging to the Society by the appellant was not
"a dispute touching the business of the society", and (3)the
transaction of sale which gave rise to the comnission

alleged to be inproperly retained was illegal and that
therefore the society could not, in law, make a claim on
the basis of such anillegal transaction

HELD : (i) The case did not fall under s. 49 of the Act. |If
s. 49 did not apply, subject to other arguments about the
illegality of the order of the Registrar, proceedings under
s. 51 was not open to objection. [192D) .

Besi des the factors that the claimwas one "agai nst a person
in nmanagenent of the society” and "for the fraudul ent
retenti on of noney or ot her

187

property of the society”, there was al so another condition
which had to be satisfied before s. 49(1) could be
attracted. The facts giving rise tothe charge had to be
disclosed in the course of an audit under 's. 37 or am
enquiry under s. 38 or an inspection under a.’ ' 39 or on the
wi ndi ng up of the society. [191 G H

Sundaram lyer v. The Deputy Registrar of ~Co-operative
Societies, |.L.R (1957) Mad. 371, referred to.

(ii) The claimmade before the arbitrator was "a' dispute
touchi ng the business of society". It could not be disputed
that the sale of the produce belonging to the menbers of the
soci ety was part of the business of ‘the society, and t hen
the charging of the comm ssion would equally be the business
of the society; and [192 G H
(iii) No illegality attached to the contract between the
appel l ant and the society; that was perfectly |I|egal. It
arose out of his, position as the President of the Society
and he was in law, bound to account for —the nmpneys he
recei ved on behalf of the society. [193 (]

Kedar Nath Mdttani v. Prahlad Rai, [1960] 1 S.C R 861
fol | owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 193 of  1962.
Appeal by special |eave fromthe judgnment and order dated
August 18, 1959, of the Andhra Pradesh High Court in Wit
Appeal No. 111 of 1957.

AV. V. Nair and P. Ram Reddy, for the appellant. Naunit
Lal, for the respondent No. 1.

K. R Chaudhuri and B. R G K. Achar, for respondent No. 2.
The Judgnent of the Court was delivered by

Ayyangar J. The appellant was the President of t he
Anakapal | i Co-operative Mrketing Society Ltd. A Society
constituted mainly for the purpose of enabling its menbers
to obtain 'credit facilities and to arrange for the sale of
agricultural products at reasonable prices. There were
conpl aints regarding the working of the Society and
accordingly an enquiry was instituted into its affairs by
the Registrar of Co-operative Societies, Madras at a tine
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when Anakapal li, now in Andhra Pradesh, was in the State of
Madr as. As a result of the facts disclosed in the inquiry
the Committee then in managenent of the Society was, after
due notice to show cause and a hearing, superseded by order
of the Registrar dated February 15, 1952, such supersession
being authorised by s. 43 of the Mdras Co-operative
Societies Act (Act 6 of 1932) hereinafter called die Act. A
special officer was appointed to take charge of the affairs
of the Society and this officer filed a claim before the
Regi strar, inter alia, against the appellant. 'The anount
clainmed was Rs. 13,000 and odd and details were given as to
how this sumwas nade up. The main itemof the claim was
conmi ssion stated to have been actually
188
earned by the Society on the sales effected by it of jaggery
bel onging to its producer-nenbers but which was not credited
to the Society. On receipt of this claim the Registrar
appoi nted, under S. 51(2) of the Act, the Deputy Registrar
of Co-operative Societies, Visakhapatnam to act as an
arbitrator to adjudicate the claim

| mredi ately this order was passed the appellant filed a
petition in the High Court of Andhra Pradesh for the issue
of a wit ,of prohibition under Art. 226 of t he
Constitution, prohibiting the Deputy Registrar from dealing

with the claimwhich he was directed to try. The | earned
Si ngl e Judge who heard the petition all owed the petition and
granted the appellant the relief ~he sought. "Me  Co-

operative Society took the matter in appeal to the D vision
Bench of the H gh Court which allowed the appeal and
di smssed the wit petition. Thereafter the appellant noved
this Court for special leave (certificate of fitness having
been refused by the H gh Court) and  has preferred the
present appeal

Bef ore adverting to the argunents addressed to us by M. Ram
Reddy, |earned counsel for the appellant, it is necessary to
state a few facts concerning the transactions which have
given rise to these proceedings. ' The Co-operative Society
of which the appellant was the President till Novenber
1951, held a licence, under the Madras Ceneral Sales Tax Act
for doing business as a Comni ssion Agent and the Society was
ear ni ng comm ssion on the turnover of the sales effected of
the agricultural produce of its nenbers —and others. In
Cctober, 1950 the Governnent of India pronmulgated the Gur
Control Order fixing the nmaxi mum price at which gur coul d be
sold in different States. The prices fixed varied from
State to State. The prices fixed for sale at Anakapalli,
then in the State of Madras, were somewhat | ower than those
-which had been fixed in other States. This gave occasion
for the nmenbers of the Society to sell their jaggery at
hi gher prices than fixed because there was demand for
jaggery from nerchants at prices higher than the controlled

price. 1t was alleged that while on paper the transactions
entered into between the menbers of the Society and the
purchasers showed sales at the prices fixed by law —in

reality, higher prices were charged. As stated already, the
Society was entitled to charge conmission on the sales
effected through it. As regards this it was stated that
conmi ssion was earned on the entire price at which the gur
was sold, and while the amount of commi ssion payable on the
basis of controlled prices was credited to the Society, the
conmi ssion earned in respect of the extra price which its
menber s obt ai ned
189

was, it was stated, not brought to the credit of the Society
in its accounts but appropriated by nmenbers of t he
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nmanagenent . These were, the allegations and it is on the
basis of these allegations that the <claim against the
appel I ant and ot hers had been made. Their correctness have
yet to be tested in the arbitrati on proceedi ngs.

When this claimwas nmade, inter alia, against the appellant
viz., of not bringing into the Society s accounts noneys due
to the Society and which had been earned through sales
effected by the Society, he filed, as narrated before, a
wit petition and there raised three points challenging the
legality of the reference to the Deputy Registrar to
enquire into and determine the claim The first was that the
transaction on the basis of which the claimwas said to have

arisen was illegal being contrary to the Gur Control Order
issued by the Central ' Governnment under the Essenti a
Supplies Act and such an illegal transaction could not fal

within the words "Dispute touching the business of the
Soci ety" which al one coul'd be referred to arbitration under
s. 51 of the Act; the second was that the reference by the
Regi strar ~ of the dispute to the arbitration of the Deputy
Registrar. _was illegal as -contrary to natural justice,
because (a) the Deputy Registrar had conducted an enquiry
whi ch had resulted in the supersession of the management of
the Society wunder s. 43 of, the Act, and (b) the Deputy
Regi strar being a subordinate of the Registrar could not be
expected to act fairlyin this matter; and lastly, that the
Regi strar should, in this case, have proceeded under s. 49
of the Act and not under s. 51, the forner being nore
advantageous to him in that he could challenge any fina
order against himby resort to the civil courts, where-as an
award under s. 51 was subject to departnmental appeals and
could not be questioned in-a civil court. The | earned
Single Judge rejected the second and the third points but
upheld the first. H's reasoning was that the transaction of
sal e above the controlled price was illegal, that illegality
was a bar to a claimfor accounting by the Society against
its officer or agent, notw thstanding that the contract of
agency itself was not illegal. On appeal the |earned Judges
of the H gh Court have, as stated earlier, rejected all the
three points urged on behal f of the appellant.
M. Ram Reddy, |earned counsel for. the appellant” raised
before wus three points. The first of them was that the
Regi strar shoul d have proceeded under s. 49 and not under s.
51 of the Act. Section 49, which | earned counsel says, was
attracted to the <case runs, to quote only the nmateria
provi si on:
Sup/ 64----13
190
"49. (1) Where in the course of an audit under
section 37 or an inquiry under section 38 or
an inspection under section 3 9 or the w nding
up of a society, it appears that any person
who has taken part in the organization or
management of the society or any past or
pr esent of ficer of the soci ety has
m sappropriated or fraudulently retai ned any
noney or other property or been guilty of
breach of trust in relation to the society,
the Registrar may, of his own nmotion or on the
application of the committee or liquidator or
of any creditor or contributory, exam ne, into
the conduct of such person or officer and nake
an order requiring himto repay or restore the
noney or property or any part thereof with
interest at such rate as the Registrar thinks
just or to contribute such sumto the assets
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of the society by way of conpensation in
respect of the msappropriation, fraudulent
retention or breach of trust as the Registrar
t hi nks just.
(2) The order of the Registrar under sub-
section (1) shall be final unless it is set
asi de by t he District Court havi ng
jurisdiction over the area in which t he
headquarters of the society are situated or if
the headquarters of the society are situated
in the Cty of Madras, by the Cty Gvi
Court, on_application nmade by the party
aggrieved wthin three nonths of the date of
recei pt of the order by him"
and s. 5 1 -the other provision-runs
"Arbitration
Di sput es: 51. | f-any dispute touching the
busi ness of a registered society (other than a
di spute regardi ng disciplinary action taken by
the society or its comrittee against a paid
servant of the society) arises-
(a)
(b)
(c) between the society or its committee and
any /past conmittee, any officer, agent or
servant/, or any past officer, past agent or
past. servant, or the nomnee, ‘heirs or |ega
representatives of ~any deceased of ficer
deceased agent or deceased servant, of the
soci ety, or
(d)
Expl anation.-A claimby a registered  society
for any debt or denmand due to it from a
menber, past menber or the nominee, heir or
| egal representative of a deceased nenber,
whet her such debt or demand be admitted or
not ,
191
is a dispute touching the business of the
society within the neaning of this sub-
secti on.
(2) The Registrar may, on receipt of ~such
ref erence, -
(a) deci de the dispute hinself, or
(b) transfer it for disposal toany _person
who has been invested by the State Governnent
with powers in that behal f, or
(c) subj ect to such rules ‘as may be
prescribed, refer it for disposal to an
arbitrator or arbitrators.”
In this connection | earned Counsel relied on a decision of
the Mdras Hgh Court in Sundaram Ilyer v. The Deputy
Regi strar of Co-operative Societies.(1l) There it was  held
that it was only in case where the provisions of s. 49 were
i napplicable that recourse could be had to s. 5 1. In cases
where a matter fell both within ss. 49 and 51, the two
provisions were not intended to operate on parallel |ines.
As s. 51 excluded the jurisdiction of civil courts, it mnust
be strictly construed and for that reason, in cases where s.
49 was applicable, s. 51 would be excluded. Further, it was
held s. 51 was of a general nature providing for a variety
of matters and was al nost exhaustive of the parties between
whom as well as the disputes that could arise in cooperative
societies. Section 49 on the other hand dealt with specia
types of disputes which arise in exceptional circumnstances,
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segregated out of the larger group dealt with under s. 51
When there was thus an overl apping of the terns of both the
sections the provisions of S. 49 alone it was held would be
applicable. Based on this line of reasoning, the subm ssion
of learned counsel was that the claimin the present case
was one "agai nst a person in nmanagenent of the Society" and
"for the fraudul ent retention of noney or other property of
the Society" and, therefore, it was conpletely covered by s.
49 and that in consequence the Registrar had no jurisdiction
to direct an enquiry by the Deputy Registrar under s. 51 of
the Act. This argunment, however, proceeds on ignoring one
further essential requisite for the application of s. 49(1).
Besides the two factors to which |earned counsel referred
and which we have just set out, there is also another
condition which has to be satisfied before s’ 49(1) could be
attracted. The facts giving rise to the charge have to be
disclosed in the  course of an audit under s. 37 or an
enquiry under s: 38 or an inspection under s. 39 or on the
winding up of the Society. M. Ram Reddy, while not
di sputing that unless this condition is also satisfied s. 49
woul d not be attrac-

(1) I.L.R [1957] Mad. 371

192

ted, however submtted that there was an enquiry under S. 38
preceding the supersession and that in. consequence the

condition was fulfilled. It is truethat there was an
enquiry conducted the affairs of the Society under s. 38,
but that by itself is not sufficient. It has further to be
proved that the facts alleged in‘the claim and on which it
is based, were disclosed at that enquiry. This can be

proved or established only if the enquiry report which was
submitted to the Registrar was placed before the, Court and
the facts disclosed therein corresponded with the facts
alleged in the statement of claim~ M. Ram Reddy adnitted
that the enquiry report was not before the Court and is not
in the record of these proceedings. It is not, therefore,
possible to say that there is correspondence between the
facts disclosed in that report as a result of the enquiry
under s. 38 and those found in the Statenent of C aim which
was referred by the Registrar to the Deputy Registrar for
arbitration under s. 5 1. The case nust, therefore, be held

not to fall under s. 49 of the Act. ’'Mere can be no doubt
that if S. 49 does not apply, subject to the other argunent
about illegality to which we shall advert, the order of the

Regi strar proceeding under s. 51 is not open to objection

This first point,, therefore, has to be rejected.

The next contention of |earned Counsel was that the dispute
about the retention of nobney belonging to the Society by the
appel l ant was not "a dispute touching the business of the
Society." The argument was that the expression "business of
the society included only what was legally pernissible as
the legitimate business of the Society and since the
busi ness activity out of which the <claim against the
appel l ant was alleged to arise involved a contravention - of
the @r Control Oder it was not "a dispute touching the
busi ness of the society. W are unable to agree with this
submi ssi on. In so far as it inpinges on the third point
urged by |earned counsel based on the nmaxim Ex turpi causa
non oritur actio we shall deal with it in considering that
subm ssion. But that apart, we do not see any basis for the
argunent that the claimnmade before the arbitrator was not a
di spute touching the business of the Society. It could not
be disputed that the sale of the produce belonging to the
menbers of the Society was part of the business of the
Society, and then the chargi ng of conm ssion for those sal es
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and the crediting of the Society’'s accounts wth that
conmission would equally be the business of the Society.

Apart, therefore, fromthe question of illegality raised by
reason of the sale being it prices in excess of the
controlled price. it is not capable of Argument that the

failure on the part of the appellant to credit
193
to the Society the full ampunt of conmission due on the
sales effected by himon behalf of the Society and the
resi stance by himof that demand, would not be a dispute
touching the business of the Society. This objection is
clearly w thout substance and nust be rejected.
The last of the points urged by |earned counsel was that the
transaction of sale which gave rise to the comission
alleged to be inproperly retained was illegal and that
therefore the Society could not, in law, make a claimon the
basis of such an illegal transaction. W see no substance
in this point “either. No illegality attached to the
contract ‘between the appellant and the Society; that was
perfectly legal. It arose out of his position as the
President of ~the Society and he was, in law, bound to
account for the nmoneys he received on behal f of the Society.
The fact that he entered into illegal transactions would
have no bearing on the right of the Society to make the
claim for an account of the commi ssion due to the Society
which he unjustly withheld. W consider the reasoning of
the Ilearned Judges of the Division Bench rejecting this
argunent to be correct. Mreover this natter has been
exam ned by this Court in a decision reported as Kedar Nath
Motani v. Prahlad Rai(l) and in view of  this decision
| earned counsel for the appellant did not hinself press this
poi nt very seriously.
Before parting with this case, however, there is one matter
to which it is necessary to advert. The |earned | Judges,
after allow ng the appeal. of the Society, stated in their
j udgrent
"Lastly, we nust observe that this Court is
averse to lend its hel pi ng hand to persons who
want to defraud others. Even assuming that
any error of law was commtted by Tribunals,
that would not be a ground for invoking the
extraordinary jurisdiction of this Court under
Art. 226 of the Constitution, when it i's not
in furtherance of justice but tends to
encour age di shonesty."
M. Ram Reddy pointed out to us that the correctness of the
allegations made in the claimfiled before the ~arbitrator
have yet to be decided and there was, therefore, no
justification for the | earned Judges assumi ng that the facts
stated therein were proved and that the appellant had been
guilty of fraud or dishonesty in his conduct of the business
of the Society. W see force in this conplaint of |earned
counsel . In the circunstances, we would add that, ' having
regard to the stage at which the matter was before the
Court, the learned Judges were in error in nmaking
(1) [1960]1 S.C. R 861
194
these observations. It is clear that they did not intend to
prejudice the appellant in his defence before the Deputy
Registrar in the arbitration proceedings under s. 51 of the
Act but it is possible that it mght have such an effect.
What we have said earlier nmust suffice to dispel any such
appr ehensi on or effect.
The appeal fails and is dismissed with costs, one set.
Appeal dism ssed
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