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Thi s appeal i's directed agai nst the judgnent of the
Di vi sion Bench of the Hi gh Court of Cujarat. The appel | ant
filed a Special Cwvil Application No. 9847 of 2005 praying for
a wit of mandanus or any ot her appropriate wit. or direction
to the respondents in the wit petition, nanely, the Minicipa
Corporation of the City of Ahnedabad, the State of Qujarat
and the Gujarat State El ection Conmi ssion, to take all steps
necessary for the purpose of holding elections for constituting
the Municipal Corporation of the city of Ahnedabad before
the expiry of the duration of the Minicipal Corporation
constituted pursuant to the elections held in Cctober, 2000.
The appel l ant, who was the wit petitioner before the H gh
Court, was the Chairnan of the Standing Commttee of the
Ahrmedabad Muni ci pal Corporation (hereinafter referred'to as
"AMC") . The el ected body of the AMC was constituted for the
rel evant period pursuant to an election held in October, 2000
and its termwas due to expire on COctober 15, 2005. The
appel | ant apprehended that the authorities may del ay the
process of election to constitute the new Mini ci pal body and
therefore filed the aforesaid wit petition on 23rd August,
2005. The AMC filed an affidavit before the H gh Court
stating that it was the responsibility of the third respondent),
nanely, the State El ection Conmm ssion, to conduct the
elections in tine. The State Election Conmission, in-a
separate affidavit in reply, submitted that under ' the
provi sions of the Bonbay Provincial Minicipal Corporations
Act, 1949, the State Govt. had issued a Notification on 8th
June, 2005 determning the wards for the city of Ahnedabad
by which the total nunmber of wards had been increased from
43 to 45 and in view of the increase in the nunber of wards,
the Conmission was required to proceed with the exercise of
delimtation of the wards of the city of Ahnedabad in
accordance with the provisions of the Bonmbay Provincia
Muni ci pal Corporation (Delimtation of Wards in the City &
Al l ocation of Reserved Seats) Rules, 1994 and that the
Conmi ssion had issued a circular requiring the Collectors
and the Designated Oficers to furnish the details and to
nmake proposals for delimtation of the wards. The
Commi ssion contended that it would take two nmonths’ tine to
conpl ete the process of delimtation as the preparation of
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voters’ list in each ward had to be revised in accordance with
the Bonbay Provincial Minicipal Corporation (Registration of
Vot ers) Rules, 1994. It was all eged by the Conmission that it

was required to consult the political parties to carry out the
delimtation of the wards and that it would take at |east six
nonths’ tinme for conpleting the process of election and the
Conmi ssion could act only after the State Govt. issued the
notification. The State Govt. produced a chart show ng the
detail ed steps taken by the State CGovt. at various stages
culmnating in the issue of Notification dated 8th June, 2005.

The appel | ant contended before the Single Judge that in
view of Article 243-U of the Constitution, the authorities were
bound to conplete the process at the earliest and the el ections
shoul d have been held before the expiry of the termof the
exi sting Muni ci pal Cor porati on. The | earned Single Judge
accepted the tineframe suggested by the State El ection
Conmi ssion and directed that it should be strictly foll owed
and the process of ‘el ections nust be conpleted by 31st
Decenber, 2005, ~and that no further extension for holding
the el ections woul d be perm ssible.

Aggri eved by the decision of the Single Judge, the
appel lant filed a Letters Patent Appeal before the H gh Court
and the Division Bench of the Hi gh Court by the inpugned
judgrment held that the tinmeframe given by the State El ection
Conmi ssion was perfectly justified and the Election
Conmi ssion was directed to begin and conpl ete process as
per the dates givenin its affidavit and the L. P. A was
di sm ssed. Aggri eved thereby, ~the present appeal is
preferred before us by the appellant.

We heard appellant’s counsel as also the counsel for the
respondents. The main thrust of the arguments of the
appel l ant’ s counsel was that in view of the various provisions
contained in Part |1 X of the Constitution of India, it was
i ncumrbent on the part of the authorities to conplete the
process of election before the expiry of the period of five years
fromthe date appointed for first neeting of the Minicipality.
The counsel for the respondents, especially the counsel for the
State El ection Conm ssion contended that every effort was
made by the El ection Comm ssion to conduct the el ections
before the stipulated tinme, but due to unavoi dable reasons,
the el ections could not be held and the preparati on of the
electoral rolls and the increase in the nunber of wards had
caused delay in the process of election and under such
ci rcunst ances the delay was justified in conducting the
el ecti ons.

The question that arises for consideration i's whether
Article 243-U of the Constitution, by which the duration of
the Municipality is fixed is mandatory in nature and any
violation could be justified in the circunstances stated by the
respondents. Article 243-U of the Constitution reads as
foll ows :
"243-U. Duration of Municipalities, etc. (1) Every
Muni ci pality, unless sooner dissolved under any |aw
for the time being in force, shall continue for five
years fromthe date appointed for its first nmeeting
and no | onger:

Provided that a Municipality shall be given a
reasonabl e opportunity of being heard before its
di ssol uti on.
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(2) No anendnent of any law for the tine being in

force shall have the effect of causing dissolution of a
Muni ci pality at any level, which is functioning

i medi ately before such anendnent, till the
expiration of its duration specified in clause (1).

(3) An election to constitute a Miunicipality shall be
conpl eted, ---

(a) before the expiry of its duration specified in
clause (1);

(b) before the expiration of a period of six nonths
fromthe date of dissolution

Provi ded that where the renainder of the period for
whi ch the dissol ved Minicipality would have
continuediis less than six nonths, it shall not be
necessary to hold any el ection under this clause for
constituting the Mnicipality for such period.

(4) A Municipality constituted upon the dissolution
of a Municipality before the expiration of its
duration shall continue only for the remainder of
the period for which the dissolved Minicipality
woul d have continued under clause (1) had it not
been so dissol ved."

Article 243-ZA provi des that the superintendence,
direction and control of the preparation of electoral rolls for,
and the conduct of, all elections to the Minicipalities shall be
vested in a State Election Conmissionreferred to in Article
243-K

Article 243-S states that there shall be constituted
Wards’ Conmittees consisting of one or nore wards, ‘within
the territorial area of a Minicipality having a popul ati on of
three I akhs or nore and that the State Legislature nmay by
| aw make provision with respect to (@) the conposition and the
territorial area of a Wards Committee; and (b) the manner .in
which the seats in a Wards Comm ttee shall be filled.

Under Article 243-T, it is provided that the seats shal
be reserved for the Schedul ed Castes and the Schedul ed
Tribes in every Minicipality and the nunber of seats so
reserved shall bear, as nearly as may be the sane proportion
to the total nunber of seats to be filled by direct election in
that Municipality as the popul ation of the Schedul ed Castes in
the Municipal area or of the Schedul ed Tribes in the Minicipa
area bears to the total population of that area and such seats
may be allotted by rotation to different constituencies in a
Muni ci pality. Further clause (2) of Article 243-T says that
not less than one third of the total nunber of seats reserved
under clause (1) shall be reserved for wonen belonging to the
Schedul ed Castes or, as the case nay be, the Schedul ed
Tri bes. Clause (3) of this Article further provides that not |ess
than one third (including the nunber of seats reserved for
worren bel onging to the Schedul ed Castes and the Schedul ed
Tri bes) of the total number of seats to be filled by direct
el ection in every Miunicipality shall be reserved for wonen and
such seats may be allotted by rotation to different
constituencies in a Minicipality. Cl ause (6) enpowers the
State Legislature to make any provision for reservation of seats
in any Minicipality or offices of Chairpersons in the
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Muni cipalities in favour of backward class of citizens.

The provisions contained in the Bonbay Provincia
Muni ci pal Corporations Act, 1949 also are relevant to be noted
here. Section 6 of this Act deals with the duration of a
cor por ati on. It reads as under

"6. Duration of Corporation

(1) Every Corporation unless sooner dissolved,
shall continue for five years fromthe date
appointed for its first nmeeting and no | onger

(2) A Corporation constituted upon the dissolution
before the expiration of its duration shall continue
only for the remainder of the period for which it
woul d have continued under ~Sub-Section (1) had it

not been so dissolved."

Secti on 6A reads as under

"6A. Terms office of Councillors :
The termof the office of the Councillors shall be co-
extensive with the duration of the corporation."”

Section 6B/'is to the follow ng effect
"El ection to Constitute the Corporation

An el ection to constitute a corporation shall be
conpl et ed\ 027

(a) before the expiration of its duration specified
in sub-section (1) of the section 6.

(b] bef ore the expiration of six nonths fromthe
date of its dissolution

Provi ded that where the renai nder (of the period for
whi ch the dissol ved Corporation would have

continued is less than six nonths, it shall not be
necessary to hold any election under this section for
constituting the Corporation for such period."

It may be noted that Part | X-A was inserted in the
Constitution by virtue of the Seventy Fourth Amendnment Act,
1992. The obj ect of introducing these provisions was that in
many States the | ocal bodies were not working properly and
the timely el ections were not being held and t he nom nated
bodi es were continuing for |long periods. Elections had been
irregular and nmany times unnecessarily del ayed or postponed
and the el ected bodi es had been superseded or suspended
wi t hout adequate justification at the whins and fancies of the

State authorities. These vi ews were expressed by the then
M nister of State for Urban Devel opnment while introducing the
Constitution Anendrment Bill before the Parlianment and thus

the new provisions were added in the Constitution with a view
to restore the rightful place in political governance for |oca
bodies. It was considered necessary to provide a

Constitutional status to such bodies and to ensure regul ar

and fair conduct of elections. In the statement of objects and
reasons in the Constitution Arendnment Bill relating to urban

| ocal bodies, it was stated

"In many States, |ocal bodi es have becone weak
and ineffective on account of variety of reasons,
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including the failure to hold regular elections,

prol onged supersessi ons and i nadequate devol ution

of powers and functions. As a result, urban |oca
bodi es are not able to performeffectively as vibrant
denocratic units of self-Government.

Havi ng regard to these inadequacies, it is

consi dered necessary that provisions relating to
urban | ocal bodies are incorporated in the
Constitution, particularly for \026

(i) putting on a firmer footing the relationship
between the State Governnent and the Urban Loca
Bodies with respect to :

(a) the functions and taxation powers, and
(b) arrangenents for-revenue sharing.
(ii) ensuring regul ar conduct of el ections.

(iii) ensuring tinmely elections in the case of
super sessi on; and

(iv) providing adequate representation for the
weaker sections |ike Schedul ed Castes, Schedul ed
Tri bes and wonen.

Accordingly, it has been proposed to add a new Part
relating to the Urban Local Bodies in the
Constitution to provide for ---

\ 005\ 005\ 005\ 005\ 005\ 005\ 005

(f) fixed tenure of 5 years for the Minicipality and re-
election within a period of six nmonths of its dissolution."

The effect of Article 243-U of the Constitution is to be
appreciated in the above background. Under this
Article, the duration of the Minicipality is fixed for a term of
five years and it is stated that every Minicipality shal
continue for five years fromthe date appointed for its first
nmeeting and no longer. Cause (3) of Article 243-U states that
election to constitute a Minicipality shall be conmpleted -
(a) before the expiry of its duration specified in clause (1), or
(b) before the expiration of a period of six nonths fromthe
date or its dissolution. Therefore, the constitutional mandate
is that election to a Municipality shall be conpl eted before
the expiry of the five years’ period stipulated in dause (1) of
Article 243-U and in case of dissolution, the new body shall be
constituted before the expiration of a period of six months and
el ections have to be conducted in such a manner. A Proviso
is added to Sub-clause (3) Article 243-U that in case of
di ssol ution, the remainder of the period for which the
di ssol ved Municipality woul d have continued is |less than six
nonths, it shall not be necessary to hold any el ection under
this clause for constituting the Miunicipality for such period.
It is also specified in Clause (4) of Article 243-U that a
Muni ci pality constituted upon the dissolution of a
Muni ci pality before the expiration of its duration shal
continue only for the remainder of the period for which the
di ssol ved Municipality woul d have continued under C ause (1)
had it not been so dissol ved.

So, in any case, the duration of the Muinicipality is fixed

as five years fromthe date of its first nmeeting and no | onger
It is incumbent upon the El ection Comm ssion and other




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

authorities to carry out the nmandate of the Constitution and

to see that a new Municipality is constituted in tinme and

el ections to the Municipality are conducted before the expiry of
its duration of five years as specified in Clause (1) of Article
243- U

The counsel for the respondents contended that due to

nmul tifarious reasons, the State El ecti on Comm ssion nay not
be in a position to conduct the elections in time and under
such circunstances the provisions of Article 243-U coul d not
be conmplied with stricto sensu.

A simlar question cane up before the Constitution
Bench of this Court in Special Reference No. 1 of 2002 with

reference to the Gujarat Assenbly El ections matter. The
Legi sl ative Assenbly ~of the State of Cujarat was di ssol ved
before the expiration of its normal duration. Article 174(1) of

the Constitution provides that six nonths shall not intervene
between the |ast sitting of the Legislative Assenbly in one
session and the date appointed for its first sitting in the next
session and the El ection Commi ssion had al so noted that the
mandate of Article 174 would require that the Assenbly

shoul d nmeet every six nonths even after dissolution of the
House and that the El ection Conmi ssion had all al ong been
consistent that normall'y a Legislative Assenbly should neet

at least every six nmonths as contenplated by Article 174 even
where it has been dissol ved. As thelast sitting of the
Legi sl ative Assenbly of the State of Gujarat was held on
3.4.2002, the Election Conmmission, by its order dated

16. 8.2002, had not recomended any date for hol ding

general election for constituting a new Legislative Assenbly
for the State of CGujarat and observed that the Commission wll
consi der fram ng a suitable schedule for the general election to
the State Assenbly in Novenber-Decenber, 2002 and

therefore the mandate of Article 174(1) of the Constitution of
India to constitute a new Legislative Assenbly cannot be
carried out. The Reference, thus, cane wup before this Court.

Speaki ng for the Bench, Justice Khare, as he 't hen was,
in paragraph 79 of the Answer to the Reference, held
"However, we are of the view that the enpl oynent of
the words "on an expiration" occurring in Sections
14 and 15 of the Representation of the People Act,
1951 respectively show that the El ection
Conmission is required to take steps for holding
el ection inredi ately on expiration of the termof the
Assenbly or its dissolution, although no period has
been provided for. Yet, there is another indication
in Sections 14 and 15 of the Representation of
Peopl e Act that the election process can be set in
notion by issuing of notification prior to expiry of
six nonths of the normal term of the House of the
Peopl e or Legislative Assenbly. C ause (1) of
Article 172 provides that while promul gation of
enmergency is in operation, Parlianent by |aw can
extend the duration of the Legislative Assenbly not
exceedi ng one year at a tinme and this period shal
not, in any case, extend beyond a period of six
nont hs after promul gati on has ceased to operate.

\ 005\ 005\ 005\ 005\ 005\ 005\ 005
The aforesaid provisions do indicate that on the

premature di ssolution of the Legislative Assenbly,
the Election Commssion is required to initiate
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i medi ate steps for holding election for constituting
Legi sl ative Assenbly on the first occasion and in
any case within six nmonths fromthe date of

premature di ssolution of the Legislative Assenbly."

Concurring with the foregoi ng opi nion, Pasayat, J. in
par agraph 151, stated as follows :

"The inmpossibility of holding the election is not a
factor against the Election Conmm ssion. The maxi m
of law inmpotentia excusat legem is intimtely
connected with another maximof |aw |lex no cogit

ad inpossibilia. | npotentia excusat | egemis that
when there is a necessary or invincible disability to
performthe mandatory part of the |aw that

i mpotenti a excuses. The law does not comnpel one

to do that which one cannot possibly perform

"Where the | aw creates a duty or charge, and the
party is disabled to performit, without any default
in him" Therefore, when it appears that the
performance of the fornmalities prescribed by a
statute has been rendered inpossible by

ci rcunmst ances over which the persons interested

had no control, like an act of God, the
circunstances wll betaken as a valid excuse.
Where the act of CGod prevents the conpliance with
the words of a statute, the statutory provision is not
denuded of its nandatory character because of
supervening inpossibility caused by the act of

CGod. (See Broom s Legal Maxins, 10th Ed., at pp
1962-63 and Craies on Statue Law, 6th Edn., p.

268.) These aspects were highlighted by this Court
in Special Reference No. 1 of 1974. _Situations may
be created by interested persons to see that

el ections do not take place and the caretaker
CGovernment continues in office. This certainly
woul d be agai nst the schene of the Constitution

and the basic structure to that extent shall be
corroded. "

From the opinion thus expressed by this Court, it is clear
that the State El ection Comm ssion shall not put forward any
excuse based on unreasonabl e grounds that the el ection could

not be conpleted in tine. The El ection Comm ssion shall try
to conplete the election before the expiration of the duration of
five years’ period as stipulated in Cause (5). Any revision of

el ectoral rolls shall be carried out in time and if it cannot be
carried out within a reasonable time, the election has to be
conducted on the basis of the then existing electoral rolls. In
ot her words, the El ection Conmi ssion shall conplete the

el ection before the expiration of the duration of five years’
period as stipulated in Cause (5) and not yield to situations
that may be created by vested interests to postpone elections
frombeing held within the stipulated tinmne.

The nmmjority opinion in Lakshnmi Charan Sen & O's. Vs.
A. KM Hassan Uzzaman & O's. (1985) 4 SCC 689 hel d that
the fact that certain clainms and objections are not finally
di sposed of while preparing the electoral rolls or even
assum ng that they are not filed in accordance with | aw

cannot arrest the process of election to the Legislature. The
el ection has to be held on the basis of the electoral rolls which
are in force on the last date for maki ng nom nation. It is true

that El ection Comm ssion shall take steps to prepare the
el ectoral rolls by follow ng due process of |aw, but that too,
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shoul d be done tinely and in no circunstances, it shall be
del ayed so as to cause gross violation of the nandatory
provi sions contained in Article 243-U of the Constitution

It is true that there may be certain man-made cal aniti es,

such as rioting or breakdown of |aw and order, or natura

calam ties which could distract the authorities from hol ding
elections to the Municipality, but they are exceptiona

ci rcunst ances and under no circunstance the El ection

Conmi ssion would be justified in delaying the process of

el ection after consulting the State Govt. and other authorities.
But that should be an exceptional circunstance and shall not

be a regular feature to extend the duration of the Minicipality.
CGoing by the provisions contained in Article 243-U, it is clear
that the period of fiveyears fixed thereunder to constitute the
Municipality is mandatory in nature and has to be followed in
all respects. It is only when the Minicipality is dissolved for
any ot her reason and the remai nder of the period for which

the di ssol'ved Municipality would have continued is | ess than

six nonths, it shall not be necessary to hold any elections for
constituting the Minicipality for such period.

In our opinion, the entire provision in the Constitution

was inserted to see that there should not be any delay in the
constitution of the new Minicipality every five years and in
order to avoid the m/schief of delaying the process of election
and allowi ng the nomi nated bodies to continue, the provisions
have been suitably added to the Constitution. \In this direction
it is necessary for all the State governments to recognize the
significance of the State El ection Commi ssion, which is a
constitutional body and it shall abide by the directions of the
Comm ssion in the same manner in which it follows the
directions of the Election Conm ssion of India during the

el ections for the Parliament and State Legislatures. In fact, in
the domain of elections to the Panchayats and the Mini ci pa
bodi es under the Part I X and Part | X A for the conduct of the
el ections to these bodies they enjoy the sane status as the

El ecti on Commi ssion of India.

In ternms of Article 243 K and Article 243 ZA (1) the sane
powers are vested in the State El ecti on Conmi ssion as the

El ecti on Comm ssion of India under Article 324, The words in
the former provisions are in pari nmateria wth the latter
provi si on.

The words, ’'superintendence, direction and control’ as

wel | as ’'conduct of elections’ have been held in the "broadest of
terms" by this Court in several decisions including in Re :
Speci al Reference No. 1 of 2002 (2002) 8 SCC 237 .. and

Mohi nder Singh GIlIl's case (1978) 1 SCC 405 and the

guestion is whether this is equally relevant in respect of the
powers of the State El ection Conmi ssion as well.

Fromthe reading of the said provisions it is clear that the
powers of the State El ection Conm ssion in respect of conduct

of elections is no less than that of the El ection Conm ssion of
India in their respective domains. These powers are, of

course, subject to the | aw made by Parlianent or by State
Legi sl atures provided the sane do not encroach upon the

pl enary powers of the said El ection Comm ssions.

The State El ection Comm ssions are to function

i ndependent of the concerned State Governments in the

matter of their powers of superintendence, direction and

control of all elections and preparation of electoral rolls for,
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and the conduct of, all elections to the Panchayats and
Muni ci pal iti es.

Article 243 K (3) also recogni zes the independent status

of the State Election Commi ssion. It states that upon a
request made in that behalf the CGovernor shall nake avail able
to the State El ection Conmi ssion "such staff as may be
necessary for the discharge of the functions conferred on the
State El ection Conmission by clause (1). It is accordingly to
be noted that in the matter of the conduct of elections, the
concerned governnment shall have to render full assistance and
co-operation to the State El ecti on Conmm ssion and respect the
latter’s assessnent of the needs in order to ensure that free
and fair elections are conduct ed.

Al so, for the independent and effective functioning of the
State El ection Conm ssion, where it feels that it is not
recei ving the cooperation of the concerned State Governnent
in discharging its constitutional obligation of holding the
el ections to the Panchayats or Municipalities within the tine
nmandat ed in the Constitution, it will be open to the State

El ecti on Commi ssion to approach the Hi gh Courts, in the first
i nstance, and thereafter the Suprene Court for a wit of
mandanus or such ot her appropriate wit directing the
concerned State Government to provide all necessary
cooperation and assistance to the State El ecti on Conmi ssion
to enable the latter to fulfill the constitutional mandate.

Taki ng i nto account these factors and applying the
principles of golden rule of interpretation, the object and
purpose of Article 243-Uis to be carried out.

As the elections to the Ahmedabad Munici pa
Cor porati on have al ready been hel d and the new Mini ci pa
body constituted, no further directionis required in the
matter. Wth these observations, we di spose of the appea
with no order as to costs.




