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HEADNOTE

By an order of the Ruler of the erstwhile State of Hyderabad
an institution was forned for the devel opnent of industries
on behalf of the Governnment, called the Industrial Trust
Fund, to be managed by a conmittee called Trustees. |n 1934
the Trustees entered into agreenents with two cotton’ mlls
situated in the State by virtue of which they were appointed
secretaries, treasurers and agents of the said mlls. They
were given the general managenent of the mlls including the
power to appoint enployees and were al so appointed selling
agents of the mlls. By separate agreenents the ~Trustees
were given power to del egate to other persons all or any of
the powers under the agreenents subject to the approval of
the Board of Directors of the respective mlls. On Decenber
6, 1938, the Trustees entered into an agreement with the
appel | ant whereby they del egated their powers in his favour
and appoi nted himas the nanagi ng agent of their business as
secretaries, -treasurers and agents, as also selling agent
of the two mills, subject to their general control. The
appellant was to hold the office of managing agent and
selling agent for the remaining period of the original
nmanagi ng agency and selling agency agreenments. The
renmuneration of the appellant for the nanaging agency was
fixed at Rs. 2,000 per nonth and a conmmission of 2 1/2 per
cent. out of the conmission of 12 1/2 per cent. per annum on
the annual profits payable to the Trustees. For the selling
agency a separate conm ssion was payable on the sale of
different kinds of goods. Clause 9 of the agreenent
provi ded
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that the managi ng agent shall not assign the benefit of the
agreement, the same being personal to hinself. For the
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accounting years 1941-42 and 1942-43 the appellant was
assessed to excess profits tax, but he contended that the
Trustees of the Industrial Trust Fund were the managing
agents as also the selling agents of the two mills, that the
Trust ees enpl oyed himon certain terms and gave him certain
powers, and that he was not carrying on an independent
busi ness of his own but was just carrying out the duties of
an enpl oyee of the Trustees. He cl ai med t hat his
remuneration under the agreenent dated Decenber 6, 1938, was
nerely salary and not inconme derived from business and
therefore not liable to excess profits tax :

Hel d, (1) that under the agreenments of 1934 the Trustees as
agents had express authority to nane the appellant to act
for the principal in the business of agency and that
therefore the appellant was neither a servant nor a nere
sub-agent, but an agent of the principal for such part of
the business of agency as was entrusted to him within the
nmeani ng  of, s. 194 of the Indian Con-

tract Act, 1872.

(2)that . ‘onthe true construction of the agreenment dated
Decenmber 6, 1938, the appell ant was undertaki ng a business
of his own in accepting the duties and responsibilities of a
managi ng agent of thetwo nmills under the general control of
the Trustees, and that, therefore, the income derived by him
as renmuneration and comm ssion was liable to excess profits
t ax.

Lakshm narayan Ram Gopal and Son Ltd.: v. The CGovernnent of
Hyderabad, [1955] 1'S.C R 393 and 1. K Trust, Bonbay v.
The Commi ssi oner of lncone-tax excess Profits Tax, Bonbay,
[1958] S.C.R 65, relied on
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Appeal s by special |eave fromthe judgnent and order

April 10, 1953, of the forner Hyderabad Hi gh Court in E. P.T.
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A V. Viswanatha Sastri, S. N. Andley, J. B. ~Dadachanji,

Raneshwar Nath and P. L. Vohra, for the appellant.
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1960. April 18. The Judgnent of the Court was delivered by
S.K. DAS, J.-These are two appeals with special |eave

from the Judgnment and Order of the High Court of Hyderabad
dated April 10, 1953, in two references under s. 48(3)

the Hyderabad Excess Profits Tax Act.  The question

the H gh Court answered against the assesses in the

ref erences was-
548

" Whether in the circunstances of the case, ‘the officers
the Excess-Profits Tax Departnent were right in treating the
income of the assessee or the Industrial Trust Fund

i ncome from business." ,

The High Court answered the question in the affirmtive.
The point for decision before usis if the H gh Court

correctly answered the question.

The rel evant facts which led to the question and answer
t hese. There were two cotton nmills in the State
Hyderabad (as it was then known) called Azanjahi mlls
Gsmanshahi mlls. They were public joint stock conpanies.
By a Firman-e-Mbarak of 1929 issued by the then Ruler
the State was formed an institution called the Industria
Trust Fund, the purpose of which was to help | arge and snal

i ndustries on behalf of the Governnent of the State.
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managenent of the Trust was entrusted to a Committee which
consisted of three nenbers of the Government, who were
called Trustees. By two agreenments dated April 12, 1934,
and July 27, 1934, nmde between the Trustees of the one part
and the two mlls of the other, the Trustees were appointed
secretaries, treasurers and agents of the said mlls. Under
these agreenents the Trustees were given the general conduct
and nmanagenent of the business and affairs of the mlls and
they were entitled to appoint enployees and were also
entitled to delegate to other persons all or any of the
powers, authorities, discretions, etc., under the agreenents
subject to the approval of the Board of Directors of the
respective mlls. By two other agreenments al so dated Apri
12, 1934, and July 27, 1934, the Trustees were appointed
selling agents of the mlls. By two agreements both dated
Cct ober 16, 1938, which were supplenmental to the selling
agency agreements menti.oned above, the Trustees were given
power to delegate all or any of their powers, authorities,
etc., to other persons subject to the approval of the Board
of . _Directors of the respective mlls. Till Cctober, 1938,
the Trustees exercised their powers and performed their
functions under the agreements aforesaid through an Advisory
Board, and Quamar Shaffi Tyabji, appellant before us, was
appoi nted chairman of the Advisory Board on a remnuneration
of Rs. 1,500
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per nonth plus a certain conmmission.  Sonetinme in 1938 the
Advi sory Board was dissol ved, ‘and on Decenber 6, 1938, an
agreement was entered into between the  Trustees and the
appel | ant . Clause 11 of the preanble of this agreenent
recited:

" The said Trustees are desirous of del egating such of the
powers, authorities and discretions as such secretaries,
treasurers and agents as al so as such selling agents of the
said two nmlls as aforesaid as are hereinafter nentioned to
and appointing the said Quamar Shaffi Tyabjee as the
managi ng agent of the business of the said trustees as such
secretaries and treasurers and agents as also as such
selling agents of the said two nmills as aforesaid in and for
the matters and purposes hereinafter nentioned."

The agreenent then recited that the approval of the Board of
Directors of the two mlls having been obtained, the
appel l ant was appoi nted nanagi ng agent of the  business of
the Trustees as secretaries, treasurers and agents and al so
as selling agents of the two mlls. Clause 2 of the
agreement detailed the powers of the appellant which ‘were
the sane as those of the Trustees to conduct and manage the
business of the two mlls, subject however to the genera
control of the Trustees. |In other words, the full powers of
nmanagenent and of the selling agency in relation to both the
mlls were delegated to the appellant. Cause 3 said inter
alia that the appellant would hold the office | of managing
agent and selling agent for the remaining period of the
original managi ng agency and selling agency agreenents. The
remuneration of the appellant for the nanaging agency was
fixed at Rs. 2,000 per nonth and a conmm ssion of 21 per
cent. out of the commission of 121 per cent. per annum on
the annual profits payable to the Trustees, subject to the
condition that Osnmanshahi mills made an annual profit of Rs.
1,50,000 and the Azanjahi mlls made an annual profit of
RE;. 2,00,000. For the selling agency a separate conmi ssion
was payabl e on the sale of different kinds of goods subject
again to the condition that the annual profits of the two
mlls did not fall below a particular figure. Cause 6 of
the agreement related to the appointnment and duties of a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 6

mll expert, Clause 7

72
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provided for the term nation of the agreenent and said that
the agreement shall terminate on the Trustees termnating
the wearlier agreenents in their favour, provided however
that in the event of the said Trustees deciding to transfer
the said respective agreenents and the rights thereunder to
any one they shall in the first instance offer the sane to
the sai d nanagi ng agent on the sane terns and conditions as
may have been offered to themand on the further term that

the managi ng agent shall rmake arr angenent to the
satisfaction of the said Trustees for the paynment to themin
cash or otherwise of the nopneys they have spent in

pur chasi ng the nanagi ng agency rights of the said two nills
as also the bal ance then due of the unsecured loans (i.e.

ot her than first debenture |oan) they have and may hereafter
advance to the said two mlls, so that the said managing

agent ~shall - have the first refusal thereof in the nanner
afloresai d,” provided always that the said managing agent
shall -intimte to the said Trustees his acceptance of the

said termw thin six weeks of the conmmunication to him of
the said offer and in the event of his om ssion to do so he
shal | be deenmed to have not accepted the sane. Cause 9 of
the agreenment is also inmportant. It said

" The nanagi ng agent shall not assign the benefit of this
agreenment, the sane being personal to hinself."

Clauses 10 and Il related to the eventuality of winding up
of the mlls and its effect on the appellant’s right,; under
the agreement.

Under the terns of the agreenent dated Decenber 6, 1938, the
appel  ant conducted the business of the mlls, both as to
managenent and selling. He was assessed to excess profits
tax for the two chargeabl e accounting periods 1351F and
1352F, corresponding to October 1, 1941, to  Septenber 30,
1942, and October 1, 1942, to Septenber 30, 1943,
respectively. The total incone assessed for 1351F was Rs.
2,37,451, which included a sumof Rs. 2,11,230 /representing
the appellant’s managi ng agency all owance and conmission

The total income for 1352F was Rs. 4,90,027 which included
Rs. 4,45,775 being the nmanaging agency conm ssion and
al | owance of the appell ant.
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Before the Excess Profits Tax authorities the  appellant
contended that he was only an enployee of the |Industria

Trust Fund and his renuneration under the agreenment dated
December 6, 1938, was nerely salary and not incone derived
from business and therefore not liable to excess profits
t ax. The Excess Profits Tax authorities negatived this
contention, and as required by the Hgh Court t he
Comm ssi oner of |ncome-tax, Hyderabad, referred the question
of law which we have set out at the beginning of this judg-
ment to the High Court for decision.

On behalf of the appellant it has been submtted that on a
true construction of the relevant agreenents the Industria

Trust Fund was the nanagi ng agent as also the selling agent
of the two nills; the Trustees enployed the appellant on
certain ternms and gave himcertain powers, and therefore the
appel lant,, an individual and not a firm was not carrying
on an independent business of his own; be was just carrying
out the duties of an enployee of the Trustees in spite of
his being described as nmanagi ng agent in the agreenent of
Decenber 6, 1938. His incone, therefore, was not

i ncone derived from busi ness.

We are unable to accept this line of argunment a.,; correct.
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In Lakshm narayan Ram Gopal and Son Ltd. V. The Governnent
of Hyderabad (1) this Court had occasion to explain the
posi tion of an agent, a servant and an i ndependent
contractor. It was there pointed out that the difference
between the relations of master and servant and of principa
and agent lay in this: a principal has the right to direct
what work the agent has to do; but a naster has the further
right to direct howthe work is to be done. An agent has to
be distinguished on the one hand froma servant and on the
ot her from an independent contractor. A servant acts under
the direct control and supervision of his master, and is
bound to conformto all reason. able orders given in the
course of his work. An agent though bound to exercise his

authority in accordance with all lawfull instructions which
may be given to himfromtime to time by his -principal, is
not subject in its exerciseto the direct control or
supervi sion of the principal. Indeed, |earned counsel for
the appel -

(1) [21955] 1 S.C R 393.
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| ant accepts as correct the distinction nade above and al so
accepts that the true relation between the MIls and the
Trustees was that of principal and agent; but be contends
that as between the Trustees and the appellant the relation
was one of master and servant. W consider that this
contention is wholly unsound. W have exanined the origina
agreenment between the MIIls and the Trustees dated April 12,
1934. dause 9 of that agreenent said that "the agents nay
regul ate and conduct their proceedings in such manner as
they may fromtine to tinme determ ne and may del egate all or
any of their —powers, authorities and discretions as
secretaries, treasurers and agents of the conpany to such
person or persons and on such terns and conditions as they
may think fit, subject to the approval of 'the Board of
Directors of the conpany." The delegation in favour of the

appel lant was made under this clause. The position was
therefore this: the Trustees as agents had express authority
to name another personto act for the principal in the
busi ness of the agency, and they naned the appellant  wth
the approval of the Board of Directors. Therefore, the
appel l ant, was neither a servant nor a nere sub-agent. He

was an agent of the principal for such part of the business
of the agency as was entrusted to him The positionin |aw
was as laid down in s. 194 of the Indian Contract Act.

In simlar circunstances this Court-has held that managing
agency is business (see Lakshm narayan Ram Gopal and  Son
Ltd. v. The CGovernnent of Hyderabad (1) and J. K. Trust,
Bonbay v. The Comm ssioner of |ncone-tax Excess Profits Tax,
Bonbay (2 ). A consideration of the terns of the agreenent
of Decenber 6, 1938, also | eaves no manner of  doubt, in the
matter. Full powers of the Trustees as managi ng agents were
del egated to the appellant under cl. 2 of the agreenent,
subject only to the general control of the Trustees and the
clause stated that the appellant was to conduct and nanage
the business and affairs of the tw mnmlls. Clause 3
relating to the tenure of the nmnaging agency, cl. 4
relating to remuneration, cl. 7 relating to term nation of
busi ness and the cl auses

(1) [1955] 1 S.C R 393

(2) [1958] S C.R 65.
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relating to the eventuality of winding up of the mlls -al
these were appropriate to a business undertaking only and
quite inappropriate to a relation of master and servant.
The extent of the del egation of powers was al so indicated by
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cl. 5 which said inter alia that the managi ng agent (neaning
the appellant) nust observe and performail the terns and
conditions of the earlier nmanagi ng agency and selling agency
agreements in favour and on the part of the Trustees; in
ot her words, the entire managi ng agency busi ness was handed
over to the appellant. Learned counsel for the appellant
enphasised el. 9 which we had quoted earlier and said that
it showed that the appellant could not assign any of the
benefits under the agreenent, which was personal to hinself.
W do not think that el. 9 changed the quality of the
relation between the Trustees and the appellant. The
managi ng agency agreenent nust be read as a whole, and so
read the conclusion which clearly energes is that the
appel | ant was undertaki ng a business of his own in accepting
the duties and responsibilities of a managi ng agent of the
two mlls under the general control of the Trustees. The
appel l ant was a nman w th previ ous business experience and
held an agency of the Eastern Federal Union Insurance Co.,
whi'ch brought hima substantial income. Learned counsel for
t he appel l'ant has relied on the decision in Inderchand Hari
Ram v. Comm ssi onerof Incone-tax, U P. & C. P. (1), where
the distinction between the definitions of mnmanaging agent
and manager under ~the Indian Conpanies Act, 1913, was
pointed out.” W -do not think that that decision gives any
help to the appellant. The question really is one of
construction of the relevant agreenents; what do their terms
show a relation of master and servant or an agency busi ness
? We have no doubt in our ninds that what clearly energes

from the terns of the agreement of December 6, 1938, is a
busi ness of managi ng agency accepted and undertaken by the
appel | ant.

Therefore, the H gh Court correctly answered the question in
the affirmative. The appeals fail and are 'dismissed with
costs. As the appeal s have been heard together, there wll
be one set of costs.

Appeal s di sm ssed.

(1) [2952] 22 1.T.R 108.
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