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Thi s appeal impugns the judgnment of the Division Bench of the High
Court of Judicature at Bonbay in a Letters Patent appeal holding that the
amended provision of Order VIII Rule 1 of the Code of Civil Procedure 1908
(hereinafter referred to as the "CPC ) would not apply to the suits on the
Oiginal Side of the H gh Court and that such suits would continue to be
governed by the Hi gh Court Original Side Rules.

Fact s:

The appel | ant conpany filed Suit No. 3092 of 2002 on 16.9.2002 on
the Original Side of the H gh Court of Judicature at Bonbay cl ai m ng about
Rs. 1000 crores on the ground that it had suffered | oss and/ or danages on
account of an alleged fraud on the part of the respondent, a foreign
corporation incorporated in the United States of America. The appellant also
obt ai ned an ex parte order against the respondent in the nature of an
attachment before judgnent of receivables in India. On 17.9.2002, the first
respondent clains to have dispatched the plaint and all connected papers by
courier along with a covering letter of the sane date. According to the
appel l ant, the Sheriff of Bonbay was requested to transnmit the wit of
summons along with the plaint and the other proceedings by Regd. A D.
post or by air mail to the respondent, and the Sheriff had done-it. On
1.10.2002 the respondent filed a detailed affidavit along with an application
to vacate the ex parte ad interimorder nmade on 16.9.2002, as a result of
whi ch the ex parte order was nodified by the Hgh Court on 3.10.2002. On
16. 10. 2002 a second Notice of Mtion was filed by the appellant. The
respondent filed an affidavit opposing the prayers made in the second Notice
of Motion. After hearing the parties, the H gh Court by an order nade on
24.10. 2002 refused the ad interimreliefs sought in the second Notice of
Moti on. Though the appellant preferred an appeal fromboth the Orders
dat ed 3.10.2002, nodifying the earlier ex parte order, and the refusal of ad
interimreliefs on 24.10.2002, that appeal was finally withdrawn. On
2.3.2003, the appellant applied for issue of duplicate summons. On
13. 3. 2003 the respondent filed a conprehensive affidavit in reply to the
Notice of Mdtion. On 9.4.2003, duplicate sunmobns were served upon the
respondent. On 2.5.2003 the respondent applied for extension of tine
purportedly under Order VIIlI, Rule 1 of CPC, by a letter addressed to the
Prot honotary and Seni or Master, H gh Court of Bonbay. The matter cane
before the | earned Single Judge, who after hearing both the sides was of the
view that "granting of 90 days tine from9.4.2003, the date on which the
duplicate wit of sunmmons had been adnmittedly served upon the respondent,
woul d provide anple opportunity to the respondent to file witten statenent
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on or before 8.7.2003". Although, a prayer was nmade that the court nay
exercise its powers under Section 148 of the CPC and grant further

ext ensi on of 30 days beyond 8.7.2003, that request was declined on the
ground that the "request was premature and woul d be consi dered only on
8.7.2003, provided the defendant-respondent was able to show sufficient
cause for such an indul gence.” Further tine to file witten statement was
granted on paynment of costs quantified at Rs. 10,000 to be paid to the
plaintiff-appellant. According to the respondent, the witten statenment was
ready by 6.7.2003, but had not yet been affirnmed. The respondent noved

the court for further extension of tine. This request was al so opposed by the
appel l ant. By an order nmade on 7.7.2003, the Hi gh Court extended tine up

to 28.7.2003.

The appel lant filed Appeal No. 608 of 2003 before the D vision Bench
of the H gh Court challenging the order extending time to file the witten
statement. On 28.7.2003, the witten statement was actually filed by the
respondent. The appeal was di smissed by the Division Bench on
17.10. 2003, taking the view that the suits on the Oiginal Side would be
governed by the Oiginal Side Rules and not by the anmended provisions of
Oder VIIl Rule 1 of the CPC

Cont enti ons:

The | earned counsel for the appellant contends thus: the view taken
by the High Court that the proceedings on the Original Side of the Hi gh
Court woul d be governed by the Oiginal Side Rules and not by the anended
provisions of Order VIII Rule 1 of the CPC, is contrary to the legislative
i ntendnment; the High Court (Original Side) Rules were franed under the
del egat ed rul e maki ng power under Section 129 of the CPC and they could
not override the provisions of the anended Order VIII Rule 1, which is a
part and parcel of the substantive Statute itself; this is particularly so, when
the intention of Parlianment in making the amendnent is clear, nanely, to
shorten the tine period of endlessly long and protracted course of litigation
and to di scourage dishonest defendants fromintermni nably seeking
adj ournnents. Hence, Parliament has now made a tight schedule within
which witten statenents have to be filed, failing which the | ega
consequences contenpl ated under .the CPC, including the one as to naking
of an ex parte decree should follow ; rules franed by the Hi gh Court under
the del egated rul e naki ng power conferred by Section 129 of the CPC could
not be treated as "a stand al one body of rules outside the CPC'; as
erroneously done by the High Court in the inpugned judgnment ; that Section
129 of the CPC nust be so interpreted as not to defeat the substantive vested
rights created in favour of a litigant under the Amendrment Act of 2002.
Since the witten statement had not been filed within the tinme prescribed
therein, by reason of the amended provisions of Order VIII Rule 1, the
plaintiff-appellant had a vested right to have his suit decided ex parte:.
The | earned counsel for the Respondent supported the inmpugned
judgrment and reiterated the arguments whi ch have appeal ed to the Hi gh
Court.

The Statutory Schene:

The Code of Civil Procedure, 1908 is an Act to consolidate and anmend
the laws relating to the procedure of the Courts of Civil Judicature. |t would,
therefore, govern all actions of civil nature, unless otherwise provided for in
the CPC. Sone of the provisions of the CPC, however, do nmke sone
exceptions, and it is necessary to notice them
Section 4(1) provides as foll ows:

"4. Savings.-(1) In the absence of any specific provision
to the contrary, nothing in this Code shall be deened to

[imt or otherwi se affect any special or local |aw now in
force or any special jurisdiction or power conferred, or

any special form of procedure prescribed, by or under

any other law for the time being in force."

Apart fromthis section, Part | X of the CPC contains the fascicul us of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

12

Sections 116 to Section 120 delineating the manner of application of the

CPC to the High Courts. Section 116 declares that Part | X applies only to

Hi gh Courts not being the Court of a Judicial Conm ssioner. Section 117

provi des that save as provided in Parts | X or X or in the rules, the provisions
of the Code would apply to such High Courts. Section 120 provides that
Sections 16, 17, and 20, which deal with the pecuniary and territoria
jurisdictions, shall not apply to the High Court in the exercise of its origina
civil jurisdiction.

Then comes Part X, which deals with the rule making power. By

Section 121 the rules prescribed in the First Schedul e, being rules prescribed
by the Legislature itself, have been declared to have the sane effect as if
enacted in the body of the Code until annulled or altered in accordance with
the provisions of Part X Section 122 confers power on a Hi gh Court, other
than the Court of a Judicial Conmssioner, to annul, alter or add to all or
any of the rules in the First Schedule. This power is conferred with regard to
rul es regul ating their own procedure and the procedure of the Gvil Courts
subj ect to their superintendence, but is subject to the condition of previous
publ i cation. Section 123 contenplates the constitution of Rule Commttees

in each of the High Courts as prescribed therein. Such a Conmittee nakes

its report to the H gh Court under Section 124 formul ating and forwardi ng
proposal s with regard to annul ment, alteration or addition in the First
Schedul e or for making new rules. Section 126 requires that the rul es nmade

by the Hi gh Court shall be subject to the previous approval of the State
CGovernment concerned. Section 127 requires previous publication of the

rules so made in the Oficial Gazette. Section 128 enunerates a nunber of
matters with regard to which rules may be framed by the High Courts. Then
comes to Section 129, which is crucial for the present discussion

Section 129 reads as under

"129. Power of High Courts to make rules as to their
original civil procedure.- Notwi thstandi ng anything in
this Code, any High Court not being the Court of a
Judi ci al Commi ssioner, may nake such rul es not

inconsistent with the Letters Patent or order or other |aw
establishing it to regulate its own procedure in the
exercise of its original civil jurisdiction as it shall think
fit, and nothing herein contained shall affect the validity
of any such rules in force at the commencenent of this
Code. "

M. Ram Jet hmal ani, | earned counsel for the appellant, strenuously
urged that the power of the H gh Court to frame rul es governing the
procedure on its Original Side is a delegated |egislative power, and can in no
event override or be independent of the parent |egislation, nanely, the CPC
According to him Parlianent has, by prescription of rules in the First
Schedul e to the CPC, declared that the said rules woul d have the sane status
as if enacted in the body of the Code itself.  No-doubt, power has been given
to the High Courts to amend these rules, subject to the condition of the
report of the Rule Committee, previous approval of the State Governnent
and publication of the rules. He contends that Section 129 of the CPC does
not invest any independent power in the H gh Courts-to nake rules, but
nmust be read harnoni ously with the H gh Courts power under Section 122
of the CPC, if not as subordinate and subject thereto.
Section 129 begins with a non obstante cl ause and seens to suggest
sonething to the contrary. At least as far as Chartered High Courts are
concerned, Section 129 seens to invest themw th the power to nake rules
with regard to the regulation of their own procedure, which may be
i nconsistent with the CPCitself, as long as such rules are consistent with the
Letters Patent establishing the H gh Courts. The section also ends with the
words: "nothing herein contained shall affect the validity of any such rules
in force at the commencenent of this Code" ( enphasis ours).

The CPC has been anended fromtime to time in order to meet with
the changing situations. The historical developnments as to the application of
the CPC to the proceedings in the Chartered Hi gh Courts are illum nating.
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In order to appreciate the nerit of the contention so strongly urged by the
| earned counsel for the appellant, it would be necessary to take a
chronol ogi cal perspective of the | aw.

Chr onol ogi cal Perspective:

Prior to the establishing of the Chartered Hi gh Courts by the British
Government in 1862, the Civil Courts in the Presidency of Bonbay were
governed by the Code of Civil Procedure, 1859 (Act No. VIII of 1859,

whi ch received the assent of the Governor General on 22.3.1859). This Act,
as its preanbl e suggests, was "an Act for sinplifying the procedure of the
Courts of Civil Judicature not established by Royal Charter" and was not
intended to apply to High Courts established by Royal Charter.

The First Letters Patent or Charter establishing Hi gh Courts were
acconpani ed by a Despatch fromthe Secretary of State on 14.5. 1862, and
were in force till revoked by a further Letters Patent on 28.12.1865. The
| ear ned counsel drew our attention to paragraph 36 of the Despatch, which
expl ai ns the purpose of Clause 37 in the First Letters Patent. The said
par agr aph ‘36 of the Despatch reads as under

"36. Clause 37 is a very inmportant one, and there is little
doubt, will prove a very salutary provision. It has,
therefore, been inserted, although the change introduced

i s sonewhat greater and nore substantial than is

generally ainmed at /in this Charter. It extends to the Hi gh
Court the Code of Civil Procedure enacted by the

Legi slature of India for the Court, not established by
Royal Charter, and thus acconplishes the object so |ong
contenpl ated of substituting one sinple Code of

Procedure for the various systens (corresponding to its
common | aw, equity and admiralty jurisdiction) which

have been in operation in the Suprenme Court since the

date of its establishment.”

It is therefore seen that clause 37 of the Letters Patent was intended

to extend to the Hi gh Courts the Code of Civil Procedure enacted by the

Legi slature of India for the Courts other than the Courts established by the
Royal Charter. The intention was to substitute one sinple Code of

Procedure for the various systens which had been- in operationin the

Supreme Court since the date of its establishment.

Clause 37 of the Letters Patent of 1865, which deals with "civi
procedure and regul ati on of proceedi ngs", reads as foll ows:
"37. And we do further ordain that it shall be |awful for
the said H gh Court of Judicature at Fort Wlliamin
Bengal, fromtinme to tinme, to nmake rul es and orders for
the purpose of regulating all proceedings in civil cases
whi ch may be brought before the said H gh Court,

i ncluding proceedings inits Admralty, Vice-Admralty,
Testanentary, Intestate and Matrinonial Jurisdictions,
respectively: Provided that the said H gh Court shall be
gui ded in making such rules and orders as far as
possi bl e, by the provisions of the Code of G vi

Procedure, being an Act passed by the CGovernor-Genera

in Council, and being Act No. VIII of 1859, and the
provi si ons of any | aw whi ch has been nade anendi ng or
altering the sane, by conpetent |egislative authority for
I ndia."

(Letters Patent of the three H gh Courts, nanely, Calcutta, Bonbay and
Madras are identically worded ).

The Code of Civil Procedure, 1877 (Act No. X of 1877), which

recei ved the assent of the governor General on 30.3.1877, and was thereafter
brought into force with effect from1.10.1877, was "an Act to consolidate
and amend the laws relating to the procedure of the Court of G vi
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Judi cature”. Part | X of this Act contained special rules relating to the
Chartered Hi gh Courts. Chapter XLVIII of the Act applied only to the
Chartered Hi gh Courts. Section 632 of the Cvil Procedure Code of 1877, in
express words, provided: "except as provided in this Chapter the provisions
of this Code apply to such High Courts." Section 638 was the exception to
the general rule and provided as under

"The followi ng portions of this Code shall not apply to

the High Court in the exercise of its ordinary or extra-

ordinary original civil jurisdiction, nanely Sections 16

and 17, Sections 54, clauses (a) and (b), 57, 119, 160,

182 to 185 (both inclusive), 187, 189, 190, 191, 192 (so

far as relates to the manner of taking evidence), 198 to

206 (both inclusive), 261, and so nmuch of Section 409 as

relates to the naking of a menorandum and Section 579

shall not apply to the H gh Court in the exercise of its

appel l ate jurisdiction.

Nothing in this Code shall extend or apply to any High
Court in the exercise of its jurisdiction as an |nsol vent
Court."

The Legi sl ature recogni zed the special role assigned to the Chartered

Hi gh Courts and exenmpted them fromthe application of several provisions

of the Code in the exercise of their ordinary or extra-ordinary civi
jurisdiction for the sinple reason that those jurisdictions were governed by
the procedure prescribed by the rules nade in exercise of the powers of the
Chartered Hi gh Courts under clause 37 of the Letters Patent. Interestingly,
Section 652 of this Act itself enmpowered the High Courts to make rules
"consistent with this Code to regulate any matter connected with the
procedure of the Courts of Civil Judicature subject to its superintendence”,
suggesting that consistency with the Code was a sine qua non only when
nmaki ng rules for the subordinate courts.

The Code of Civil Procedure, 1882 (Act No. XV of 1882) received
the assent of the Governor General on 17.3.1882. It also contained Part |X
dealing with special rules relatingto the Chartered Hi gh Courts. Section 638
of this Code al so exenpted the Chartered H gh Courts in the exercise of their
ordinary or extraordinary original civil jurisdiction fromthe application of
the Code. Section 652 invested with the H gh Courts with power to nake
rules "consistent with this Code to regul ate any matter connected with its
own procedure or the procedure of the Courts of Civil Judicature subject to
its superintendence." (enphasis ours).

By an anendnment nmade by Act No. XIIl of 1895, Sections 632 and
652 of the Code of Civil Procedure, 1882, were amended. Section 632, as
amended by this Act, reads as under
"Except as provided in this chapter and in Section 652
the provisions of this Code apply to such H gh Courts"”

The anmendnent nade in Section 652 provides an apercu to the contraoversy.
Section 652 was anended by adding the follow ng:

"Notwi t hstandi ng anything in this Code contai ned, any

Hi gh Court established under the said Act for

establ i shing H gh Courts of Judicature in India my nake
such Rul es consistent with the Letters Patent establishing
it to regulate its own procedure in the exercise of its
original civil jurisdiction as it shall think fit."

"Al'l such rules shall be published in the |ocal officia
Gazette, and shall thereupon have the force of |aw "

The reason for making this amendnent is clarified in the Statenment of
nj ects and Reasons acconpanying the relevant Bill No. 13 of 1895 in the
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fol | owi ng words:

"Section 652 of the Code of Civil Procedure, as it now
stands, purports to require that any rules to regulate its
own procedure made by a High Court, even although it

be established by Royal Charter, shall be consistent with
that Code. The Letters Patent of the Hi gh Courts at Fort
WIlliam Madras and Bonbay, appear, however, to

recogni ze the practical expedi ency of |eaving such High
Courts sone latitude in the direction of adapting the
provisions of the ordinary |law to neet their requirenents.
It has been found by experience that these provisions are
not in all respects convenient in the case of origina
proceedi ngs in those Courts, and the object of this Bill is,
by an anendnment of Section 652 and, an ancillary

amendnment of Section 632, to bring the Code into perfect
harmony with the provisions of those Letters Patent and

to enable the H gh Courts referred to to regulate the
exercise of their original civil jurisdiction accordingly."

Then we cone to the 1908 Act, which nade a drastic departure from

the hitherto pattern of the Code. The Code was now divided into a fascicle

of substantive sections and a Schedul e containing Rules, which by force of
Section 121 were declared to have effect as if enacted in the body of the
Code until annulled or altered in accordance with the provisions of Part X of
t he CPC.

Despite the sweeping change nmade by the 1908 Act, interestingly, the
amendnment introduced in the Code of Civil Procedure, 1882 by Act No. Xl

of 1895, which we have quoted above, was retained in a slightly nodified
formin Section 129.

The Argunents:

Learned counsel for the appellant enphasi zed the fact that the Hi gh

Court’s power of nmking rules and orders for “regulation of civil proceedings
before it, conferred by clause 37 of the Letters Patent, is subject to the
proviso that the High Court shall be guided in naking such rules and orders
as far as possible by the provisions of the Cvil Procedure Code of 1859, and
any provision of |aw anending or altering the sane by a conpetent

| egislative authority in India. It is urged that the powers of the Chartered
Hi gh Courts to nake rules to govern civil proceedings of its Original Side is
itself derived fromclause 37 of the Letters Patent; C ause 37 of the Letters
Patent requires the rules to be in conformty with the provisions of the CPC
Ergo, the rules are overridden by CPC to the extent of conflict, goes the
argunent .

The | earned counsel for the respondent, however, justifiably contends

that the purpose of retaining Section 129 in the present formis exactly the
purpose for which it was inserted, in the first place, in the CPC of 1882 hy
amendi ng Act No. XIIl of 1895, nanely, "to recognize the practica

expedi ency of |eaving such H gh Courts sonme latitude in the direction of
adapting the provisions of the ordinary law to nmeet their requirements", and
further, "it had been found by experience that these provisions were not in
all respects convenient in the case of original proceedings in those Courts".
The amendnent, therefore, becane necessary "to bring the Code into perfect
harmony with the provisions of the Letters Patent and to enable the High
Courts referred to to regulate the exercise of their original civil jurisdiction
accordingly."

It appears to us that this was the real reason why a distinction was

drawn between the proceedings in original jurisdiction before the Chartered

Hi gh Courts and those in other Courts. For historical reasons this distinction
was maintained right fromthe tine the Letters Patent was issued, and has

not been disturbed by the Code of Civil Procedure, 1908, despite the
amendnments nade in the CPC from 1976 to 2002.

The | earned counsel for the Appellant referred to the speech of the
Law Menmber while introducing The Code of G vil Procedure Bill, 1907,
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which ultimately resulted in the Code of 1908. Qur attention was drawn to
the proceedi ngs of the Council of the Governor CGeneral of India, (published
in the Gazette of India dated 7.9.1907, pp. 134 to 143). The only rel evant
portion is the portion at page 141 where the Law Menber, who introduced

the Bill, referring to clauses 145 and 148 to 150 contained in Parts X and Xl
of the Bill, explained the need as under

"I have al ready explained the nature of the rule-

nmaki ng power which is dealt with in Part X of the Bil

and in regard to Part Xl (M scellaneous), | would only

call attention to clauses 145 and 148 to 150, which w den

the discretion of Courts. They confer powers to enl arge

time and to anend witten proceedi ngs, and they

recogni ze the i nherent powers of the Court to make such

orders as may be necessary for the ends of justice or to

prevent abuse of the process of the Court. In these ways

greater elasticity will, it is hoped, be of benefit."

Far from advancing the case of the appellant, the speech of the Law

Menber, while- introducing the Bill, suggests that it was thought necessary
that the 'inherent powers of the Court to nmake appropriate orders, as may be
necessary for the ends of justice or-to prevent abuse of the process of the
Court, was retained for the purpose of greater elasticity.

It is next contended for the appellant that nerely because Section 129

of the CPC begins withthe non obstante clause , "notwi thstandi ng anything

in this Code", the section cannot be construed as a departure fromthe entire
body of the CPC so as to render the rul es made by the Hi gh Courts to

regulate its own procedure in the exercise of its original civil jurisdiction into
a 'stand al one body of rules’. Qur attention was drawn by the | earned

counsel to pages 318-320 of Justice G P. Singh's Principles of Statutory
Interpretation (Ninth Edition), and it was contended that "the non obstante
clause has to be read as clarifying the whol e position and nust be

understood to have been incorporated in the enactnent by the Legislature by
way of abundant caution and not by way of limting the anbit and scope of
the operative part of the enactnent." ~Reliance was placed on the
observations of this Court in Asw ni- Kumar Ghosh v. Arabi nda Bose
where it was said: "the enacting part of the statute nust, where it is clear, be
taken to control the non obstante clause where both cannot be read

har moni ously. "
The observations of this Court in Sri Venkataramana Devaru and

Os. v. State of Mysore and Os. , RS Raghunath v. State of

Kar nat aka and Anr. , Krishan Kumar v. State of Rajasthan and O's.

Sul tana Begum v. Prem Chand Jain and Maharashtra State Board

of Secondary and Hi gher Education and Anr. v. Paritosh Bhupesh

Kurmarsheth , were also relied upon to contend that when there is an

apparent conflict between different provisions of a statute, the Court rnust
give effect to all of them by adopting the principle of harnonious
construction.

There cannot be any doubt about the principle of harnonious

construction. However, what confronts us is not a nere question of two

i ndependent provisions of the CPC being in conflict. The provisions of {the
CPC, which we have extracted, and the historical development of the

di fferent sections to which we have referred, do not suggest a situation of
mere conflict. They seemto suggest that, throughout, the Legislature had
made a distinction between the proceedings in other civil courts and the
proceedi ngs on the Original Side of the Chartered Hi gh Courts. This

di stinction was nmade for good historical reasons and it had continued
unabat ed, as we have noticed, through the consolidating Acts, and continued
unaffected even through the | ast anendment of the CPC in the year 2002. In
the face of this body of evidence, it is difficult to accede to the contention of
the appellant that the force of the non obstante clause is nerely declaratory
and not intended to operate as a declared exception to the general body of
t he CPC.

After noticing the observations nmade in Aswi ni Kumar Ghose
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(supra) and Dominion of India v. Shrinbai A lrani , this Court in
Chandavarkar Sita Ratna Rao v. Ashalata S. Guram observed thus, in
the context of construction of a non obstante cl ause:

"67. A clause beginning with the expression

"notwi t hst andi ng anyt hing contained in the Act or in

some particular provision in the Act or in sone particul ar

Act or in any law for the time being in force, or in any

contract” is nore often than not appended to a section in

the beginning with a viewto give the enacting part of the

section in case of conflict an overriding effect over the

provision of the Act or the contract nentioned in the non

obstante clause. It is equivalent to saying that in spite of

the provision of the Act or any other Act nentioned in the

non obstante clause or any contract or docunent

mentioned the enactment following it will have its ful

operation or that the provisions enbraced in the non

obstante cl ause woul d not be aninpedinent for an

operation of the enactnent. Seein this connection the

observations of this Court in South India Corporation (P)

Ltd. v. ' Secretary, Board of Revenue, Trivandrum.

68. It is well settled that the expression

"notwi thstanding’ is in contradistinction to the phrase
"subject to', the latter conveying the idea of a provision
yi el ding place to another provision or other provisions to
which it is nmade subject. This will be clarified in the

i nstant case by conparison of sub-section(l) of Section

15 with sub-section (1) of Section 15-A. W are

therefore unable to accept, with respect, the view
expressed by the Full Bench of the Bonbay Hi gh Court

as relied on by the | earned Single Judge in the judgnment
under appeal ."

Agai n in Parayankandi yal Eravath Kanapravan Kal liani | Anma
(Sm.) and Os. v. K Devi and Os. this Court observed:
"77. Non obstante clause is sonetinmes appended

to a section in the beginning, with a viewto give the
enacting part of the section, in case of conflict, an
overriding effect over the provision or Act nentioned in
that clause. It is equivalent to saying that in spite of the
provi sions or Act nentioned in the non obstante clause,

the enactment following it will have its full operation or
that the provision indicated in the non obstante cl ause
will not be an inpedinent for the operation of the

enactment. (See: Union of India v. GM Kokil ;
Chandavarkar Sita Ratna Rao v. Ashalata S. CGuram
(supra); R S. Raghunath v. State of Karnataka (supra);
G P. Singh's Principles of Statutory Interpretation.)"

Ref erence was nmade to A.G Varadarajulu and Anr. v. State of

Tami| Nadu and Ors. , at para 16. This judgment nerely foll owed the
observations made in Aswini Kumar (supra) and Madhav Rao Scindia v.
Union of India . There is no doubt that where the non obstante clause is

wi dely worded, "a search has, therefore, to be nade with-a viewto

det erm ni ng whi ch provision answers the description and which does not".

The historical devel opnent of the | aw suggests that the non obstante cl ause

in Section 129 is intended to bypass the entire body of the Code so far as the
rul es made by the Chartered Hi gh Court for regulating the procedure on its
Oiginal Side are concerned.

The observations of this Court in R S. Raghunath (supra) in

paragraphs 11 and 12 were pressed into service. These paragraphs nerely
reiterate and follow the observations made in Aswi ni Kumar Ghosh
(supra), The Dominion of India (supra), Union of India v. GM Koki
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as well as the observations made in Chandavarkar Sita Ratna Rao
(supra). Finally, it is observed in Paragraph 12, in the words of Chi nnapa
Reddy, J.:

"Interpretati on nmust depend on the text and the context.
They are the bases of interpretation. One may well say if
the text is the texture, context is what gives the col our
Nei t her can be ignored. Both are inportant. That
interpretation is best which nmakes the textua
interpretation match the contextual. A statute is best
interpreted when we know why it was enacted. Wth this
know edge, the statute nust be read, first as a whole and
then section by section, clause by clause, phrase by
phrase and word by word. [f a statute is |ooked at, in the
context of its enactnent with the glasses of the statute-
nmaker, provided by such context, its schene, the

sections, clauses, phrases and words may take col our and
appear different than when the statute is | ooked at

wi t hout the gl asses provided by the context. Wth these

gl asses we must | ook at the Act as a whol e and di scover
what each section, each clause, each phrase and each

word is neant and designedto say asto fit into the
schene of the entire Act. No part of a statute and no

word of a statute can-be construed in isolation. Statutes
have to be construed so that every word has a place and
everything is in its place."

Application of this principle clearly supports the view taken by the

H gh Court.

Taking into account the extrinsic evidence, i.e. the historica
circunstances in which the precursor of Section 129 was introduced into the
1882 Code by a specific anmendnment nade in 1895, we are of the view that

the non obstante clause used in Section 129 is not nerely declaratory, but

i ndicative of Parliament’s intention to prevent the application of the CPCin
respect of civil proceedings on the Original Side of the H gh Courts.

The High Court noticed that the interpretation put on Section 129 had

been uniformy followed in the several judgnments of 'Hi gh Courts, including
the judgnents of two Full Benches of Del hi and Cal cutta H gh Courts. (See
in this connection: AR 1979 Del hi 217 (FB), (1913) |ILR 37 Bom 572, AR
1925 Mad. 1132, AIR 1930 Cal. 685, AIR 1930 Cal. 324, AIR 1961 Cal

483 (FB) and AIR 1961 Al 595)

In Mshri Lal v. Dhirendra Nath and O's. , this Court referredto

its earlier decision in Muktul v. Manbhari on the scope of 'the doctrine

of stare decisis with reference to Hal sbury’s Laws of Engl and and Cor pus

Juris Secundum and held that "a decision which has been followed for a |ong
period of time, and has been acted upon by persons in the formation of
contracts or in the disposition of their property, or in the general conduct of
affairs, or in legal procedure or in other ways, wll generally be fol lowed by
courts of higher authority other than the court establishing the rule, even

t hough the court before whomthe matter arises afterwards mght be of a
different view "

In our judgnent, the principle of stare decisis squarely applies to the

case on hand. 1In the first place, we are not satisfied that all the aforesaid
judgrments of the High Courts have been wongly decided. Secondly, even

assumng that it is possible to take a different view, as long as the principle
has been consistently followed by the majority of the High Courts in this
country, as observed in Mshri Lal (supra), even if the Hi gh Courts

consi stently have taken an erroneous view, (though we do not see that the

view is erroneous), it would be worthwhile to let the matter rest, since a large
nunber of parties have nodul ated and continue to nmodul ate their |ega

rel ati onshi ps based on the settled law. On this principle also the view taken
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by the Division Bench of the H gh Court of Judicature at Bonbay commends
itself to us.

Learned counsel for the appellant next contends that even cl ause 37 of

the Letters Patent establishing the High Court of Bombay, which enmpowers

the Hi gh Court to make rules and orders on its Original Side, is subject to
the proviso "that the said H gh Court shall be guided in nmaking such rul es
and orders as far as possible, by the provisions of the Code of G vi
Procedure\ 005.." He contends that the words "as far as possible" are words of
[imtation and nust be interpreted to mean that the rul es nmade should be
consistent with the provisions of the CPC as anended fromtime to time.

The Full Bench of the High Court of Calcutta in Mnickchand v.
Pratabmul | had occasion to consider this very contention with regard to
clause 37 of the Letters Patent and observed:

"\ 005The restriction upon the power of the Court as

contained in the provisoto cl.~37 of the Letters Patent is
that the rules framed under that clause should, "as far as
possi bl e" 'be in conformty with the provisions of the

Code of Civil Procedure. This restriction as the phrase

"as far as possible" indicates is nerely directory. The

provi sions of the Code of Civil Procedure are intended for

the purpose of guidance of this Court in framng rules

under cl. 37 of the Letters Patent. Consequently, if any

rule framed by the H gh Court under cl. 37 be

i nconsistent with or confers any additional power besides

what is granted by the Code of Civil Procedure, the rule
framed under cl. 37 will prevail over-the corresponding

provi sions of the Code of Civil Procedure."

This we think is the correct viewto betaken'in interpreting the words "as far
as possible" in clause 37 of the Letters Patent. This interpretation would be
consistent with the anplitude of the words used in Section 129 of the CPC

by which the Hi gh Court is enpowered to nake rules "not inconsistent with

the Letters Patent to regulate its own procedure in the exercise of its origina
jurisdiction as it shall think fit."

M. Ram Jet hmal ani then put forth what he submits is the |legal effect
of Section 16 of the Amending Act, 2002. In his subm ssion, the |egal effect
of this provosion is to sweep away anything that i's inconsistent therewth.

He placed strong reliance on the judgnments of this Court in Ganpat Gri V.
Second Additional District Judge, Ballia and Kulwant Kaur~ v.
Gurdial Singh Mann to canvass his argunent.

In Ganpat G ri (supra) the question considered was with regard to
the overriding provision contained in Section 97(1) of the Code of Civi
Procedure (Anendnent) Act of 1976 (Act 104 of 1976). The said provision
reads thus:

"Any amendnent nade, or any provision inserted in the
principal Act by a State legislature or a H gh Court before
the commencenent of this Act shall, except insofar as

such anendment or provision is consistent with the

provi sions of the principal Act as anended by this Act,
stand repeal ed."

It is obvious that what was done by Section 97(1) of the Anending Act was

to sweep away anmendnents made or provisions inserted in the principal Act

by the State Legislature, or the High Court in exercise of its del egated
powers of |egislation, and to declare that all such amendnents inconsistent
with the provisions of the Code woul d stand repealed. W are afraid that
Section 129 is neither an anendnment nmade by the State |egislature, nor by

the H gh Court, and as such, it does not get overridden by Section 97(1) of
the Anmendi ng Act of 1976. Though, both the sections Sections 122 and 129

were noticed in this judgment, it does not hold that the inpact of Section
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129 was, in any way, watered down by Section 122. The foll ow ng
observations in para 5 of the judgnent were relied upon

"\ 005The object of Section 97 of the Anending Act

appears to be that on and after February 1, 1977

t hroughout 1ndia wherever the Code was in force there
shoul d be sanme procedural law in operation in all the civi
courts subject of course to any future | ocal anendnent
that may be nade either by the State legislature or by the
H gh Court, as the case may be, in accordance with | aw
Until such amendment is made the Code as amended by

the Amendi ng Act al one shoul d govern the procedure in
civil courts which are governed by the Code. W are
enphasizing this in view of the decision of the Allahabad
H gh Court which is nowunder appeal before us."

In our view, Section 97 of the Amending Act does not, in any way, affect
the special hierarchial status given to the proceedings before the Chartered
Hi gh Courts onits Oiginal Side. It was nerely intended to standardi ze and
make uniformthe law as to civil procedure in other Cvil Courts.

Kul want Kaur (supra) was concerned with a situati on where Punjab
Courts Act, 1918 had a special right of appeal and the question was
whet her the anended provisions in Section 100 of the CPC, as anmended by
Act 104 of 1976, woul dexcl ude appeal s under Section 41of the Punjab
Courts Act, 1918. The view taken was that there was inconsistency between
the provisions of | the Punjab Courts Act and-the provisions of Section 97(1)
of the CPC. By reason of Article 254, the Section 97(1) of the CPC, being
the Central Act, was held to prevail. It was pointed out in the judgment that
though Section 4 of the Civil Procedure Code, 1908 saved special or |oca
laws in the absence of any specific provision to the contrary, Section 97(1)
was such a provision to the contrary, and, therefore, the saving under
Section 4 would no longer be available to the |ocal Act. Consequently, it
was held "language of Section 97(1) of the Anendment Act clearly spells
out that any | ocal |aw which canbe ternmed to be inconsistent perishes, but if
it is not so, the local |law would continue to occupy its field." W do not
think that this decision carries forward the argunent.

Finally, it was argued by M. Jethmnal ani ‘that the Letters Patent, and
the rul es made thereunder by the Hi gh Court for regulating its procedure on
the Original Side, were subordinate |egislation and, therefore, nust give way
to the superior |egislation, nanely, the substantive provisions of the Code of
Cvil Procedure. There are two difficulties in accepting this argunent. In
the first place, Section 2(18) of the CPC defines "rules" to nmean "rul es and
forms contained in the First Schedul e or nade under section 122 or section
125". The conspi cuous absence of reference to the rules regulating the
procedure to be followed on the Original Side of a Chartered Hi gh Court
makes it clear that those rules are not "rules" as defined in the Code of G vi
Procedure, 1908. Secondly, it is not possible to accept the contention that
the Letters Patent and rul es nade thereunder, which are recognized and
specifically protected by section 129, are relegated to a subordinate status,
as contended by the | earned counsel. W might usefully refer to the
observations of the Constitutional Bench of this Court in P.S. Santhappan
(Dead) by LRs. v. Andhra Bank Ltd. & O's. . Wth referenceto Letters
Patent, this is what the Constitution Bench said:

"148. It was next submitted that C ause 44 of the Letters
Pat ent showed that Letters Patent were subject to
amendnent and alteration. It was submitted that this
showed that a Letters Patent was a subordinate or
subservient piece of law. Undoubtedly, C ause 44 permits
amendnent or alteration of Letters Patent but then which

| egislation is not subject to anendnent or alteration

CPC is also subject to anmendnents and alterations. In

fact it has been amended on a nunber of occasions. The
only unalterable provisions are the basic structure of our
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Constitution. Merely because there is a provision for
amendnment does not nean that, in the absence of an

amendnment or a contrary provision, the Letters Patent is

to be ignhored. To subnmt that a Letters Patent is a

subordi nate piece of legislation is to not understand the
true nature of a Letters patent. As has been held in

Vinita Khanol kar’s case and Sharda Devi's case a

Letters Patent is the charter of the High Court. As held in
Shah Babulal Khinji’s case a Letters Patent is the

specific | aw under which a H gh Court derives its powers.

It is not any subordi nate piece of legislation. As set out in
af orementi oned two cases a Letters Patent cannot be

excluded by inplication. Further it is settled | aw that

bet ween a special |aw and a general |aw the special |aw

will always prevail. A Letters Patent is a special law for
the concerned Hi gh Court. Givil Procedure Code is a

general law applicable to all courts. It is well settled | aw,
that in the event of a conflict between a special |aw and a
general |aw, the special |aw nust always prevail. W see

no conflict between Letters Patent and Section 104 but if
there was any conflict between a Letters Patent and the
Cvil Procedure Code then the provisions of Letters

Pat ent woul d al ways prevail unless there was a specific
exclusion. This is alsoclear from Section 4 G vi

Procedure Code which provides that nothing in the Code

shall limt or affect any special law. As set out in Section
4 CP.C. only a specific provision tothe contrary can

excl ude the special law. The specific provision would be

a provision |like Section 100A."

Far fromdoing away with the Letters Patent, the anendi ng Act of
2002 has left unscathed the provisions of section 129 and what foll ows
therefrom The contention nust, therefore, fail

In the result, we are of the viewthat no fault can be found with the

i mpugned judgnent of the Hi gh Court under appeal. There is no nerit in the
appeal and it is hereby dismssed. However, there 'shall be no order as to
cost s.




