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ACT:

Representation of People Act, 1951: Final Electora
roll--To be nade avail able before expiry fixed for filing
nom nati on papers.

Karnataka Zilla Parishads, Taluk -Panchayat Samithis,
Mandal Panchayats and Nayaya Panchayats Act, 1983: Section
5(9), 40(1)-Final electoral roll to be nmade avail abl e before
expiry fixed for filing nom nation papers.

HEADNOTE

The appellant contested the election to the Karnataka
State Legislative Council fromthe Chitradurga Local Author-
ities Constituency, conprising 121 Mandal Panchayats. The
| ast date and time fixed for receiving nom nation papers was
3.00 p.m on 3.6.1988. and revision, if any, of the el ector-
al roll had to be conpleted before that tine. The polling
took place on 3.7.1988 and the appellant was declared as the
successful candi date.

Earlier, a decision had been taken by the Chitradurga
Zilla Parishad on 28.5.1988 to nom nate two nmenbers from
each Mandal Panchayat, that is, a total nunber of 242 nem
bers. Wth a viewto conplete the nom nation, the Deputy
Conmi ssi oner took the necessary steps in accordance with the
Karnat aka Zila Parishads, Tal uk Panchayat Samithi's, Mnda
panchayats and Nyaya Panchayats Act, 1983, read wth the
rul es framed t hereunder, and sent out the nanes for affixing
the same on the notice boards of the office of the concerned
Tehsildar and Mandal Panchayat and in the Chavadis. On his
satisfaction that the publication of 2/3rd of the tota
nunber of the names was conplete, the Deputy Comm ssioner
was free to proceed further and to revise the el ectoral rol
under the Representation of the People Act, 1950 by includ-
ing all the nominated nmenbers. In this regard, in his wit-
ten statenment before the H gh Court the Deputy Conmi ssioner
stated that the electoral roll had been up-dated and a copy
pasted in the office on 3.6.1988 at 8.55 p. m

Sub-section (1) of section 40 of the Parishads Act made
it abundantly clear that a nom nated person becane the
menber of a
337
Panchayat only on the publication of his name under section
5(9) of the Parishads Act read with rule 73 of the Parishads
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Rul es.

A petition was filed in the H gh Court challenging the
appel l ant’ s el ection on the ground that the inclusion of the
242 nominated nmenmbers in the electoral roll took place after
the period for nomi nati on was over and they were, therefore,
not included in the electoral roll in the eye of |aw.

After exam ning the evidence led by the parties the Hi gh
Court held that the names were not included in the electora
roll by 3.00 p.m on 3.6.1988. Accordingly, the H gh Court
set aside the election of the appellant and directed recount
of votes after excluding those of 242 nenbers.

Before this Court in appeal it was inter alia contended
on behalf of the appellant that (i) the evidence on the
record established that information of the publication of
the names of nore than 2/3rd of the total number of noninat-
ed persons had reached the Deputy Conmmi ssioner in time for
t he anendnent of the Council Constituency roll, and that the
Deputy ~ Conmmi ssioner ~had actually nade an order for the
i nclusion of the names in the roll on 2.6.1988 (ii) putting
the final voters list on the notice board was not a neces-
sary requirement under the law, and (iii) since the burden
was on the election petitioner to prove such facts which may
vitiate the election, he nmust fail in the present state of
evi dence.

On behalf of the respondents it was contended that the
el ectoral roll nust be held to have been nodified in the eye
of lawonly at 8.55 p.m on 3.6.1988 when the alleged inclu-
sion of the nanes was nade public and not earlier
Di sm ssing the appeal , this Court,

HELD: (1) A plain reading of the evidence suggests that
both the up-dating of the electoral roll and pasting a copy
thereof took place on 3.8.1988 at 8.55 p. m [346(G

(2) The circunstances that (i) the Deputy Conmi ssioner
was not able to assert in his evidence before the Court that
the revision of the roll had taken place before 3.00 p.m;
(ii) he was under an inpression that the revision was per-
mssible till the mdnight; and (iii) in spite of the docu-
nents available to himhe was not in a position to assert
that the
338
report of publication of the names of 2/3rd or nore of the
nom nated persons in the offices of the Mandal Panchayats
had been received in his office before the deadline, strong-
|y support the case of the election petitioner. [346H, 347A]

(3) Besides fixing the identity of the persons to be
allowed to vote at the election, the purpose of the prepara-
tion of the roll is to enable the persons included therein
to decide as to whether they would like to contest. the
el ection and to hel p such persons in assessing their chances
of success. [ 348F]

(4) The intending contestants and their supporters thus
heavily depend upon the final electoral roll for deciding
their future conduct, and it is, therefore, extrenely essen-
tial that it is nade available to them before the expiry  of
the period fixed for filing the nom nati on papers. [348G

(5) If theroll as it stood earlier, was confidentially
corrected by the Electoral Registration Oficer concerned
sitting in his office which did not see the light of the
day, the same cannot be considered to have been prepared
accordingly to law. [348H]

Bachhittar Singh v. The State of Punjab, [1962] Supp. 3
SCR 713, referred to

(6) It is correct that putting the final voters list on
the notice board is not a necessary requirenment under the
aw. But that does not lead to the further conclusion that
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the electoral roll can be prepared secretly and kept in the
drawers of the Oficer wthout any information

know edge to persons who are interested in finding out
its final shape. [349B]

S.K. Srinivasan and others v. State of Karnataka and
O hers, [1987] 1 SCC 658, referred to.

(7) The Acts of the legislature are passed by the ac-
credited representatives of the people who in theory can be
trusted to see that their constituents know what has been
done, and this is done only after debates take place which
are open to the public. The matter thus receives wi de pub-
licity through the media. But the case is different with the
del egated legislation and, if one may add, also in the case
of orders passed by the authorities like that in the present
appeal . The node of publication can vary but there nust be
reasonabl e publication of sone sort. [349H 350A- B]

339

Harla v. State of ‘Rajasthan, [1952] SCR 110; Fatma Haji
Ali Mhammad Haji v. State of Bonbay, [1951] SCR 266; State
of Maharashtra v. Mayer Hans George, [1965] 1 SCR 123 and
Johnson v. Sargant & Sons, [1918] 1 K. B. 101, referred to.

JUDGVENT:

ClVIL APPELLATE  JURI SDI CTION: Civil Appeal No. 3634
(NEC) of 1989.

From the Judgnent and Order dated 11.8.1989 of the
Kar nat aka Hi gh Court in ElectionPetition No. 6 of 1988.

M C. Bandare, Ranjit Thomas and Ms. C K< Sucharita for
the Appell ant.

Shanti Bhushan, B.R L. lyenger, R B. Mhrotra and E.C
Vi dyasagar, for the Respondents.
For the (State of Karnataka) M Veerappa:
The Judgrment of the Court was delivered by

SHARMA, J- This appeal under s. 116A of the Representa-
tion of the People Act, 1951, is directed against the deci-
sion of the Karnataka H gh Court setting aside the el ection
of the appellant D .B. Raju to the State Legislative  Coun-
cil, and directing the recount of the votes after excluding
those of 242 nom nated menbers. The el ection was held by
adopting the "single transferable vote method . The polling
took place on 3.7. 1988 and the counting was taken up-on the
next date, that is, 4.7. 1988. After several rounds - of
counting the appellant was declared as the successful candi -
dat e.

2. The election in question relates to the  Chitradurga
Local Authorities Constituency, conprising 121 Mandal . Pan-
chayats. The |l ast date and tinme fixed for receiving nom na-
tion papers was 3.00 p.m on 3.6. 1988. According to the
appel lant’s case, a decision was taken by the Chitradurga
Zilla Parishad in its special neeting held on 28.5. 1988 to
nom nate two nenbers from each Mandal Panchayat, that is, a
total number of 242 nenbers. Accordingly, steps were taken
under the provisions of the Karnataka Zilla Parishads, Tal uk
Panchayat Sanithis, Mandal Panchayats and Nyaya Panchayats
Act, 1983 (hereinafter referred to as the Parishads Act)
read with the rules franed thereunder, and 242 nenbers were
duly nominated in tine to be included in the electoral roll
Thi s has been denied by the el ection
340
petitioner-respondent no. 1, as al so sone of the respondents
who contested the election. According to their case, the
inclusion of the nanmes of the nominated nenbers in the
el ectoral roll took place after the period for nomnation
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was over and they were, therefore, not included in the
electoral roll in the eye of law. The main question in the

case which thus arises is as to whether the nanes of the 242
noni nated nmenbers were included in the electoral roll within
the tinme permitted by the | aw.

The Deputy Conmm ssioner, who was inpleaded in the elec-
tion petition as the 5th respondent (in this appeal also he
is respondent No. 5), had triple role to play in connection
with the disputed election. He was authorised under the
Pari shads Act and the Karnataka Zilla Parishads, Tal uk
Panchayat Sanmithis, Mandal Panchayats and Nyaya Panchayats
(Conduct of Election) Rules, 1985 (hereinafter referred to
as the Parishads Rules) to take steps for conpleting the
nom nation of the nenbers; under s. 13B of the Representa-
tion of the People Act, 1950, he was the El ectoral Registra-
tion Oficer for preparation and revision of the electora
roll; and he was al'so the Returning O ficer under the Repre-
sentation of the People Act, 1951. According to the case of
the appel l'ant, a resol ution was passed by the Zilla Parishad
on 28.5. 1988 nominating the aforenenti oned 242 nenbers, and
the Chief Secretary of the Zilla Parishad sent the list of
the names to the Deputy Conm ssioner on 30.5. 1988. The
Deputy Comm ssioner was, under s. 5(9) of the Parishads Act,
required to publish the said names so as to conplete the
process of nomi nation. He was also vested with the jurisdic-
tion to include the names in the electoral roll under the
provi sions of the Representation of the People Act, 1950. It
is relevant to note at this stage that the  question of
inclusion of the nanes in the electoral roll could arise
only after the nom nation was conplete in the eye of law. A
nom nat ed person was entitled to be included as a voter for
the election to the Council Constituency after he becane a
menber of the Mandal Panchayat and not before. Having | earnt
about the nonminations on the eve of the election, sone
persons chall enged the sane and objected before the Deputy
Comm ssioner to the proposed publication. However, the
Deputy Conmi ssioner on 1.6.1988 passed an order directing
the necessary steps to be taken under the Parishads Act, and
accordingly a list of the nom nated nenbers was  pasted on
the notice board of the office of the Deputy  Conmissioner
Bef ore the nom nated persons could be treated to have becomne
menbers of the Panchayats it was necessary that certain
ot her steps also were taken in accordance with the Parishads
Act and the Parishads Rul es. Subsection (1) of s. 40 of the
Pari shads Act, which is nentioned bel ow,

341

makes it clear that a nom nated person becones the menber of
a Mandal Panchayat only on the publication of his name under
s. 5(9):

"40. Conmencenent of termof Ofice

(1) The termof office of the nenbers elected at a  genera
el ection or at a second el ection held under sub-sectiion (7)
of section 5, or nom nated shall commence on the date ‘inme-
diately after the expiry of the termof office of the out-
going nenbers of the Mandal Panchayat or the period  of
appoi ntnent of an Admi nistrative Cormittee or Adm nistrator
under section 8, or on the date of publication of their
nanes under sub-section (9) of section 5, whichever s
later."

The manner of publication of the names has been prescribed
by r. 73 of the Parishads Rules in the follow ng terns:

"73. Publication of nanes of nenmbers elected or
nom nated to Mndal Panchayat.--The Deputy Conmi ssioner
shall, as soon as conveniently may be, publish the |Iist
containing the names of the nenbers elected or deenmed to
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have been elected or nom nated to the Mandal Panchayat by
causing such list to be affixed on the notice board of his
of fice, office of the Tahsildar, concerned Mandal Panchayat
and in the Chavadi."
Wth a viewto conplete the nom nation, the Deputy Conm s-
sioner sent out the nanmes for affixing the same on the
noti ce boards of the office of the concerned Tahsildars and
Mandal Panchayats and in the Chavadis. The Deputy Comm s-
sioner could have taken steps for inclusion of the nanes in
the electoral roll of the State Council Constituency after
receipt of the information of their due publication in the
offices situated at different places. There is a serious
dispute as to when the necessary information becane avail -
abl e at Chitradurga and the formal steps of including those
nanes in the electoral roll were actually taken. After
exam ning the evidence led by the parties, the Hi gh Court
has held that the nanmes were not included in the electora
roll by 3.00 p.m on 3.6.1988.

4. M. MTC. Bhandare, the |earned counsel appearing in
support . ‘'of - the appeal, has contended that the H gh Court

fell in grave error in deciding the disputed issue against
the appellant as it failed to
342

take note of the provisions of the Explanation to s. 40(1)
of the Parishads Act, which reads as follows:

"Expl anati on. --Wen the nanmes of nenbers elected

at a general election or at a second election held under
sub-section (7) of section 5 or nom nated are published on
nore than one date, the date by which the nanes of not |ess
than 2/3rd of the total nunber of nenbers has been published
shal | be deemed to be the date of publication for " purposes
of this section.”
The |earned counsel argued that the evidence on the record
establishes that information of the publication of the nanes
of nmore than 2/3rd of the total number of nom nated  persons
had reached the Deputy Conmi ssioner in time for the amend-
ment of the Council Constituency roll and the Deputy Comm s-
sioner had actually made an order for the inclusion of the
nanes in the roll on 2.6.1988. Accordingly, the final elec-
toral roll including the noninated nenbers was ready in the
office of the Returning Oficer, and the appellant, as a
matter of fact, had inspected the same. Reliance has been
placed on his deposition as well as on the docunentary
evi dence in the case.

5. The nost inportant evidence in the case is to be
found in the statenent of the Deputy Conmi ssioner -exam ned
as P.W 4. Besides, the election petitioner exam ned severa
ot her witnesses. An exam nation of evidence on record |eads
to the conclusion that the Chief Secretary of the Zlla
Parishad had sent the list of the nom nated menbers to the
Deputy Conmissioner on 30.5. 1988 and a copy thereof was
placed on the notice board of the Deputy Conm ssioner’s
office on 1.6.1988. However, that did not conplete the
process of nom nation. The provisions of s. 40(1) of the
Pari shads Act mmke it abundantly clear that a noninated
person woul d beconme a nmenber of the Panchayat only after due
publication of his nane in accordance with r. 73. It was
therefore necessary to have the nanes of the noninated
persons affixed on the notice board of the office of the
Tahsildars, the notice boards of the Mandal Panchayats and
in the Chavadis. M. Bhandare is right that in view of the
Expl anation to s. 40(1) it was not necessary for the Deputy
Comm ssioner to have waited for the information in this
regard from all the places. On his satisfaction that the
publication of 2/3rd of the total number of the names were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

conplete, he was free to proceed further and to revise the
el ectoral roll under the Representation of the People Act,
1950 by including all the nom nated menbers. But the ques-
tion is as to when the Deputy Conmi ssioner

343

did receive the information about the 2/3rd of the tota
nunber, and further whether he, as a matter of fact, revised
the electoral roll before 3.00 p.m on the 3rd of June,
1988. It is significant to note that the electoral roll did
not get automatically anended on the conpletion of the
process of nomination of the additional menbers. Odinarily
the question of inclusion of a new name in the electora
roll arises only when an application is made before the
El ectoral Registration Oficer in this regard, but the power
can be exercised by the Oficer even without such an appli-
cation. In the present case it appears that a tactica
battle was going on in the political arena between the two
rival groups; one attenpting to get the electoral rol
amended by the inclusion of the nom nated nenbers and the
other trying tofoil it. The Deputy Comm ssioner was under
pressure fromboth sides, and as the evidence discloses, he
had to consider the different stands taken before him which
sl owed down the entire process. Let us exam ne the evidence
in this background.

6. The Deputy Commi'ssi oner has, in his evidence, stated
that his office received the information about the noni na-
tion fromthe Zilla Parishad on 30.5. 1988 when he was at
Bangal ore. He returned back to Chitradurga on 31.5. 1988 and
exam ned a copy of the resolution of the Parishad as also
the list of the nomi nated persons. Soon thereafter he was
approached by the two groups, one supporting the resolution
and the other opposing it. Utimtely he decided to  publish
the list as required by s. 5(9) of the Parishads Act read
with r. 73 of the Parishads Rul es.” Accordingly, a copy of
the list was placed on the notice board of his office and
lists for the publication in the Taluk offices were handed
over to the Tahsildars who were already present in/ Chitra-
durga- The lists for the publication in the offices of the
Mandal Panchayats and Chavadis, which were scattered at
consi derabl e di stances, were sent to the Chief Secretary of
the Zzilla Parishad. The Deputy Conmi ssi oner postponed the
further step for nmodification of the electoral roll awaiting
the report on publication fromthe different offices. Sone
reports from the Taluk offices were received on 1.6.1988
itself, but the Deputy Commissioner in his evidence was not
in a position to give the details. His examnation-in-chief
was, therefore, discontinued and he was asked to bring the
documents on the next date with reference to which he could
answer the further questions. Accordingly, he |ater appeared
with the papers and stated that the |ast reports regarding
the publication fromthe Taluk O fice of certain places were
received on 4.6.1988. In his cross-exani nation the Deputy
Conmi ssioner stated that on the basis of his records he
could say that he had received reports fromb5 Taluk Offices
only on 1.6.1988, and
344
none from the Mandal Pancnayats; and on 2.6.1988 he had
received reports about the publication in the Mandal Pan-
chayats from 2 Taluks. As there were only 9 Taluks in his
district, it can be presunmed that information about the
publication of 2/3rd nunber at Tal uk of fices had reached the
Deputy Conmi ssioner by the evening of the 2nd June, 1988.
However, there does not appear to be any relevant evidence
avail able on the records, and none has been shown to us by
the |learned counsel, with regard to the publication of the
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requi site nunber of nanes in the Mandal Panchayat offices
and in the Chavadis. It has been contended on behal f of the
appel l ant that since the burden is on the election petition-
er to prove such facts which may vitiate the election, he
must fail in the present state of evidence. Before adverting
to this aspect we propose to consider the other evidence
relating to the revision of the electoral roll

7. The electoral roll was produced before the H gh Court
and was marked as Ext. P-6. Although it ought to have borne
the dates of its preparation and revision, none is to be
found there. The inclusion of the names of the noninated
menbers was, according to the evidence, done by attaching
slips to Ext. P-6. The Deputy Comm ssioner was unable to
state as to the date on which Ext. P-6 was prepared and
typed. So far the "updated Voters’ List" was concerned, it
was placed on the notice board of the office of the Deputy
Conmi ssioner at 8.55. “p.m on 3.8.1988, after a lot of
wr angl ing between the rival groups. In answer to a question
i n cross-examnation the Deputy Comm ssioner stated,
"I cannot say if the preparation of this |list was conplete
by 3.00 p.m on 3.6.1988 as it is a mnisterial part of it."
As has been nentioned earlier, the dispute about the validi-
ty of the bel ated nominati ons had been raised on 31.5. 1988
before the Deputy Conm ssioner when he returned to Chitra-
durga from Bangal ore and he took a decision on 1.6.1988 to
proceed with the publication so as to conplete the process
of nomination. According to his statenment, which he made
after verifying fromthe docunents, the necessary infornma-
tion fromthe Mandal Panchayats and Chavadis started reach-
ing himon 2.6.1988. But they were inadequate as they were
only fromtwo Taluks. At the earliest the information about
the publication of the necessary nunber of ~names ' reached
Chitradurga on 3.6.1988 when the two groups were arrayed
agai nst each other in his office, one urging the revision of
the electoral roll and the other opposing it. The deadline
was 3.00 p.m on 3.6.1988 which was approaching fast. But it
345
is inportant to note that the Deputy Conm ssioner  was nhot
aware that the period available for the revision of the
electoral roll was expiring in the afternoon. He was under a
wong inpression that the entire cal ender date of 3.6.1988
was avail able for the purpose. Towards the end of paragraph
3in his witten statenent the Deputy Comm ssioner categori-
cally stated that he "was under a bona fide inpression that
direction for the inclusion of the nane in the electoral
roll of the constituency shall be given under Section 23 at
any tinme on the |last date for maki ng nomnations”™. |In the
earlier wit petition between the parties (in which the
i ssue rai sed was not decided) the respondent no. 5 had / made
a simlar statenent in paragraph 2 of his reply. Being under
that wong inpression he was not in a hurry to “take the
decision in regard to the revision of the electoral rol
qui ckly. The election petitioner, P.W 1, was hinmself not a
candi date but was an active supporter of one of the candi-
dates and was seriously involved in the question of the
revision of the roll, and, as stated in his evidence, the
publication of the nanes under r. 73 of the Parishads Rules
was conplete by 3.6.1988 only in some of the Mandal Panchay-
ats. After the deadline at 3.00 p.m on 3.6.1988 was crossed
an application, which has been marked as ' Annexure R-111",
signed by the Secretary, District Janata Party, was given to
the Deputy Comm ssioner asserting that no further additions
or deletions in the electoral roll were permssible and an
endorsenent to that effect shoul d be nade by the Returning
Oficer. The Deputy Conmi ssioner did not inmediately give
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his reply thereto. The parties were also insisting for the
publication of the electoral roll inits final shape. Ac-

cording to the further evidence of P.W 1, the Deputy Com
m ssioner pronised themthat he would contact the Chief
El ectoral O ficer at Bangal ore by tel ephone and only there-
after he would decide on his further action. The party
workers including the witness awaited the further devel op-
nent and at 8.55 p.m the Deputy Conm ssioner declared that
the nanmes of the newy nom nated nenbers were included in
the wvoters list. Soon thereafter he also replied to the
letter of the Janata Party Secretary by a letter headed as
" ENDORSEMENT", stati ng,

"Wth reference to the above, you are hereby
informed that action has been taken to include the nom nated
menbers by the Zilla Parishad to the Mandal Panchayat in the
District and as per Section 27(c) read with Section 23(3) of
the R P. Act, 1950, the Electoral Roll for Local Authority
Constituency has been up-dated and a copy pasted in the
office on 3rd June 1988 at 8.55 P.M"

346
Two ot her Janata Party nmenbers have been exanmined as P. W, 2
and 3 in the case supporting the above version

8. M. Bhandare has relied upon the oral evidence of the
appel l ant wherein he claimed to have gone to the office of
the Deputy Conmm ssioner on 2.6. 1988 to secure a prescribed
form for filing his nomination as a candidate in the elec-
tion and was allowed to examnmine the electoral roll which was
kept on a table in the office. He asserts that after verify-
ing his name and serial nunber inthe list he discovered
that the nanes of nom nated nmenbers were  also included
therein. He stuck to this story in the cross-exam nhation and
insisted that it was at 11.00 in the norning on  2.6.1988
that he had seen the revised roll. It is difficult to accept
his case on this evidence. According to the Deputy | Comm s-
sioner hinself the report about the publication in the
office of the Mandal Panchayats fromonly two Taluks were
received by the evening of 2.6. 1988 and it is, therefore,
not believable that the Deputy Comm ssioner had anended the
roll before 3.6.1988. The Deputy Conm ssioner has not
claimed to have revised the roll on 2.6.1988.  On the other
hand, he nade a very significant assertion in his witten
statement in the present election petitionwhich is quoted
bel ow.
"The Deputy Commi ssioner issued direction for the -inclusion
of the names of nominated nenmbers on 3.6.1988 and the el ec-
toral roll for local Authorities Constituency has been up-
dated and a copy pasted in the office on 3.6.1988 at 8.55
P.M"
In the earlier wit petition also he had made  a simlar
statenent, as nentioned bel ow, towards the end of paragraph
2 of his reply:
"The Deputy Commi ssioner issued direction for the inclusion
of the name of Respondents 3 to 246 on 3-6-1988 and the
el ectoral roll for Local Authorities Constituency has  been
up-dated and a copy pasted in the office on 3-6-1988 at 8-55
P.M"
A plain reading of the above statenment suggests that both
the updating of the electoral roll and pasting a copy there-
of took place on 3.6. 1988 at 8.55 p.m The statenent cannot
be interpreted to mean that the revision of the electora
roll had been done about 6 hours earlier. The circunstances
that (i) the Deputy Commi ssioner was not able to assert in
hi s evidence before the Court that the revision of the rol
had taken place before 3.00 p.m; (ii) he was under an
i mpression
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that the revision was pernmissible till the midnight; and

(iii) in spite of the avail able docunments to himhe was not
in a position to assert that the report of publication of
the names of 2/3rd or nore of the nomi nated persons in the
of fices of the Mandal Panchayats had been received in his
of fice before the deadline, strongly support the case of the
el ection petitioner

9. It has been contended on behal f of the appellant that
the burden to prove that the names of the nominated nenbers
were not included in the electoral roll intimeis on the
el ection petitioner and unless he is able to | ead acceptable
evidence to discharge the sane, the election petition is
bound to fail. The argunent is that the oral evidence |ed by
the petitioner cannot be accepted for recording a finding
that the controversial nanmes had not actually been included
in the electoral roll before 3.00 p.m which was in the
cust ody of the Deputy Conmm ssioner. The fact that politica
opponents . of the appellant who were opposing the inclusion
of the nanes were repeatedly asking the Deputy Conm ssioner
orally as _ well as in witing to inform them whether the

nanes were actually includedin the electoral roll or not
itself shows that they could not be sure of the actua
position till 8.55 p.m The bald assertion of the wtnesses

for the petitioner in this regard cannot be given nmnuch
wei ght. Thus the position, according tothe | earned counsel
available fromthe records of the caseis that there is no
reliable evidence on the crucial issue and, therefore, the
el ection petition must be di sm ssed.

10. Apart from supporting the finding of fact recorded
by the High Court in favour of the election petitioner, M.
Shanti Bhushan, |earned counsel for the respondents, argued
that the electoral roll nust be held to have been nodified
in the eye of law only at 8.55 p.m whenthe alleged inclu-
sion of the names was made public and not earlier. He rea-
lied upon the decision in Bachhittar Singh v. State of
Punj ab, [1962] Supp. 3 SCR 713. The appellant in that case
was appointed as a Kanungo and later pronoted as ~Assistant
Consolidation Oficer in the forner State of Pepsu. ‘A de-
partrmental inquiry was held against himas a result of which
he was dism ssed by the Revenue Secretary. He preferred an
appeal to the State Governnent. The Revenue M nister ~ ex-
pressed his opinion in witing that instead of his dismssa
he should be reverted to his original post of Kanungo. The
said remarks were, however, not communi cated to-the _appel-
lant officially and the State of Pepsu was nerged with the
State of Punjab. The matter was thereafter re-examned and
the Chief Mnister passed an order confirmng the dismssa
of the appellant. This order was com
348
nmuni cated to the appellant which led to the filing  of the
wit petitionin the High Court. The High Court disnissed
the wit application and the appell ant appeal ed before this
Court by special |eave. One of the questions considered by
this Court was as to the effect of the order in witing by
the Revenue M nister, Pepsu, recomendi ng reversion of the
appellant in place of his dismssal. For the reasons, nen-
tioned below, the Court held that the order of the Revenue
M ni ster was of no avail to the appellant.
"Thus it is of essence that the order has to be comuni cated
to the person who would be affected by that order before the
State and that person can be bound by that order. For unti
the order is comunicated to the person affected by it, it
woul d be open to the Council of Mnisters to consider the
matter over and over again and, therefore, till its communi-
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cation the order cannot be regarded as anything nore than
provi sional in character."

11. As has been pointed out earlier, the evidence of the
appel l ant that he had actually seen the final voters list in
the office of the Deputy Conm ssioner nmust be rejected as
unreliable. There is no acceptable evidence at all to show
as to when the alleged corrections were nade in the voters
list. At 855 p.m on 3.6.1988 the inclusion of the nanes
was made public for the first tinme. The question is as to
whether the electoral roll will be deened to have been
nodified when it was nade public at 8.55 p.m or earlier
when the actual correctioninthe list was nmade in the
Deputy Conmi ssioner’s office which fact was kept confiden-
tial in spite of repeated demands for infornmation.

12. Besides fixing theidentity of the persons to be
allowed to vote at the el ection, the purpose of the prepara-

tion of the roll is to enable the persons included therein
to decide as to whether they would like to contest the
election. /It is also helpful to such persons in assessing
their chances of success by reference to the voters finally
i ncluded —in the roll. For-the purpose of canvassing also,
the intending contestant requires a copy of the final vot-
ers’ list. The intending contestants and their supporters

thus heavily depend upon-the final electoral roll for decid-
ing their future conduct, and it is, therefore, extrenely
essential that it /s made available to them before the
expiry of the period fixed for filing the nom nation papers.
It the roll as it stood earlier, was confidentially correct-
ed by the Electoral Registration Oficer concerned sitting
in his office which did not seethe Iight of the day, the
sanme cannot be considered to have been prepared according to
I aw.
349
The observations in Bachhittar Singh's case will be fully
applicable in as nuch as the O ficer here also could recon-
sider the list again

13. M. Bhandare in reply relied upon the judgnent in
B. K. Srinivasan and Gthers v. State of Karnataka and O hers,
[1987] 1 SCC 658, and argued that unlike the Karnataka Town
and Country Planning Act, 1961 and the Rules which were
under consideration in the said case, the Representation of
the People Act does not require a display of the electora
roll. The learned counsel is correct and he rightly said
that putting the final voters list on the notice board is
not a necessary requirement under the |law. But that does not
lead to the further conclusion that the electoral roll can
be prepared secretly and kept in the drawers of the O ficer
wi thout any information or know edge to persons who. are
interested in finding out its final shape. The reported case
was dealing with the principle of subordinate |egislation
and in paragraph 15 of the judgnent made inportant observa-
tions which support the respondents’ point of view It was
stated thus:

"There can be no doubt about the proposition  that
where a |law, whether Parlianentary or subordinate, denmands
conpl i ance, those that are governed nmust be notified direct-
ly and reliably of the law and all changes and additions
made to it by various process. Wiether lawis viewed from
the standpoint of the 'conscientious good man’ seeking to
abide by the law or fromthe standpoint of Justice Holnmes's
"Unconsci entious bad man’ seeking to avoid the law, |aw nust
be known, that is to say, it nmust be so nade that it can be
known. "

It was further observed that unlike Parliamentary |egisla-
tion which is publicly made, del egated or subordinate |egis-
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lation is often nade unobtrusively in the chanbers of a
M nister, a Secretary to the Governnent or other officia
dignitary and it was, therefore, necessary that subordinate
legislation in order to take effect nust be published or
promul gated in some suitable manner whet her such publication
or promrul gation is prescribed by the parent statute or not.
It wll then take effect fromthe date of such publication
or promul gation- The decision instead of hel ping the appel-
lant is clearly against him

14. The vital difference between an Act of a |Iegisla-
ture and a subordinate legislation was earlier noted in
Harla v. State of Rajasthan, [1952] SCR 110. The Acts of the
| egi sl ature are passed by the accredited representatives of
the people who in theory can be trusted to
350
see that their constituents know what has been done, and
this is done only after debates take place which are open to
the public. The matter receives w de publicity through the
nmedi a. But the caseis different with the del egated | egi sl a-
tion and, if we may add, also in the case of orders passed
by the authorities like that inthe present appeal before
us. The node of publication can vary but there nust be
reasonabl e publication of sone sort. A reference may al so be
made to the decision in Fatma Haji Ali Mhammad Haji and
QO hers v. The State of Bonbay,, [1951] SCR 266, where the
guestion as to whether certain powers given to the Govern-
ment for issuing a direction to the Col lector not to act in
accordance with the prescribed rules had been actually
exerci sed or not was under consideration. It was stated that
the power had to be exercised in-clear and unambi guous terns
and,
“"the decision that the power has been exercised should be
notified in the usual nmanner in which such decisions are
made known to the public."”
Before closing this discussion we should refer to the case
of State of Maharashtra v. Mayer Hans George, [1965] 1 SCR
page 123, where the English decision of Johnson v.  Saragant
& Sons, [1918] 1 K. B. 101, relied upon by this "Court in
Harla’s case canme to be considered. The respondent Mayer
Hans George was a German Snuggl er who was carrying gold from
Switzerland to Mnila by an aeroplane which stopped  at
Bonbay for sonetine. The respondent did not get down from
the plane but he was searched by the Indian O ficers and was
found to be carrying gold illegally. He was charged with
crimnal activity on the basis of a notification requiring
him to declare the gold as transhi pnent cargo in the mani-
fest of the aircraft, which he had failed to do. H s defence
was that he had no know edge of this notification. After his
conviction by the trial court, the High Court. . on -appea
acquitted him The Suprenme Court by a nmmjority judgnent
reversed the decision and found himguilty on the ground
that the notification had been published in the officia
gazette of India. The defence plea that since he was a
foreigner and was, therefore, not expected to be aware of
the notification was rejected. Wile discussing the argu-
nents addressed in the case, the Court appreciated the
criticismof Prof. C K Allen against the judgnent in John-
son Vv. Sargant, but there was no coment or suggestion
against the correctness of the judgment in Harla v. The
State of Rajasthan. On the other hand, the observations at
page 163-G -Hare on the same lines. It was stated that
where there is no statutory requirenment as to the node or
formof publication, "we conceive the rule to be that it is
necessary that it should be published in the usua
351
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form i.e., by publication within the country in such nedia
as generally adopted to notify to all persons concerned the
making of the rules." Having regard to the nature and pur-
pose of the power for rectification of the electoral roll by
the Electoral Registration Oficer, the principle enunciated
in the abovenentioned cases must be held to be applicable.
We accordingly hold that in the eye of law the electora
roll in question was not nodified by the inclusion of the
nanes of the nom nated nenbers before 8.55 p.m on 3.6.1988.
We, therefore, affirmthe decision of the High Court and
di sm ss the appeal with costs.

R S. S Appeal dism ssed.
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