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JUDGMENT
Y. K. SABHARWAL, J.

In this batch of appeals the only point in issue is regarding availing of
Modvat Credit in respect of certain itens by the manufacturers treating those
items as ‘Capital goods’ in terns of Rule 57Q of the Central Excise Rules,
1944. The controversy was whether those itens were ‘Capital goods’ or not
within the neaning of Rule 57Q

Rul e 57Q was i ntroduced by Notification No.4/94-CE dated 1 March
1994. It enabl ed nmanufacturers to claimMdvat Credit of duty paid on
‘Capital goods’ used in their factory. The expression ‘Capital goods’ has
been defined in the Explanation to Rule 57Q For the proper appreciation of
the controversy between the parties it would be convenient to reproduce
Rule 57Q along with its Explanation. It reads as under

"57Q Applicability. - (1) The provisions of this section
shal | apply to finished exci sabl e goods of the description
specified in the Annexure bel ow (hereinafter referred to
as the ‘final products’) for the purpose of allow ng credit
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of specified duty paid on the ‘Capital goods’ used by the
manufacturer in his factory and for utilizing the credit so
al  owed towards payment of duty of excise leviable in the
final products, or as the case may be, on such capita
goods, if such capital goods have been permitted to be

cl eaned under rule 57S, subject to the provisions of this
section and the conditions and restrictions as the Centra
CGovernment may specify in this behal f:

Provided that credit of specified duty in respect of
any capital goods produced or manufactured -

(a) in a free trade zone and used for the
manuf acture of final products in any other
place in India; or

(b) by a hundred per cent export-oriented
undertaking or by a unit in an Electronic

Har dwar e Technol ogy Park and used for the
manuf acture of final products in any place in
I ndi a,

shall be restricted to the extent of duty which is equal to
the additional duty leviable on |ike goods under section 3
of the Custons Tariff Act, 1975 (51 of 1975) equival ent

to the duty of excise paid on such capital goods.

Expl anation.- For ‘the purposes of this section, -
(1) ‘capital goods’ neans-

(a) nmachi nes, machinery, plant,
equi prent, apparatus, tools or appliances
used for producing or processing of any
goods or for bringing about any change in
any substance for the manufacture of fina
products;

(b) conponents, spare parts and
accessories of the aforesaid machines,
machi nery, plant, equipnent, apparatus,
tools or appliances used for aforesaid
pur pose; and

(c) noul ds and di es, generating
sets and wei gh-bridges used in the factory of
t he manuf acturer.

(1) ‘specified duty’ neans duty of excise
or the additional duty under section 3 of the
Custons Tariff Act, 1975 (51 of 1975).

(2) Not wi t hst andi ng anyt hi ng contai ned i n sub-
rule (1), no credit of the specified duty paid on capital
goods shall be allowed if such duty has been paid on such
capital goods before the 1lst day of March, 1994."

The Tribunal by the inmpugned judgnent and order dated 13th April
1999, considered various itens which were involved in different appeals and
by a comon judgnment and order decided the controversy in favour of the
manuf acturers rejecting the stand of the revenue that those are not ‘Capita
goods’ within the meaning of Explanation (1)(a) defining ‘Capital goods’.
Sonme of the itens considered by the Tribunal are : power cables and
capacitors in case of Jawahar MIls Ltd.; control panels, cables distribution
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boards, switches and starters and air conpressors in the case of Indian
Refrigeration Co. Ltd.; electric wires and cables in the case of Kothari
Sugar and Vijay Chemicals. The Tribunal on consideration of the aforesaid
provi sion and various decisions including sone of this Court one of it being
by a Bench of which one of us (Bharucha, J.) was a nmenber {Indian

Farmers Fertilisers Cooperative Ltd. v. Collector of Central Excise,
Ahrmedabad [(1996) 5 SCC 488]} came to the conclusion that the itens

i nvol ved qualify as ‘Capital goods’ under Rule 57Q and woul d thus be
eligible for Mdvat Credit. The Tribunal did not accept the contention of
the Revenue that the items were not ‘Capital goods’ within the meaning of
termas defined in Explanation (1).

The aforesaid definition of ‘Capital goods’ is very wide. Capital
goods can be mmchi nes, nmachinery, plant equiprent, apparatus, tools or
appl i ances. Any of these goods if used for producing or processing of any
goods or for bringi ng about any change in any substance for the nanufacture
of final product would be ‘Capital goods’, and, therefore, qualify for
avai l i ng Modvat Credit. Per clause (b), the components, spare parts and
accessori es of the goods nentioned in clause (a) used for the purposes
enuner at ed therein would al so be ‘ Capital goods’ and qualify for Mdvat
Credit entitlement. dause (c) makes noulds and dies, generating sets and
wei gh bridges used in the factory of the manufacturers as capital goods and
thus qualify for availing Mbdvat Credit. The goods enunerated in clause (c)
need not be used for producing the final product or used in the process of
any goods for the manufacture of final product or used for bringing about
any change in any substance for the nanufacture of final product and the
only requirement is that the sane should be used in the factory of the
manuf act urer. Thus, it can be seen that the language used in the explanation
is very liberal

In the case of Indian Farners Fertiliser Cooperative Ltd. (supra)
this Court interpreted the notification which conferred exenption in respect
of such raw naphtha as was used in the manufacture of anmmoni a provided
such anmoni a was used el sewhere in-the manufacture of fertilisers. The
facts of that case were that the appellant was manufacturer of urea - a
fertiliser and utilized for that purpose raw naphtha. The question therein was
whet her ammonia used in the off-site plants was al so amonia which is
"used elsewhere in the manufacture of fertilisers". The off-site plants were
held to be part of the process of the manufacture of urea. Relying upon the
phraseol ogy used in the exenption notification, it was held that there was no
good reason why the exenption should be limted to the raw naphatha used
for producing urea that is utilized directly in the urea plant since the
notification only required that the amoni a shoul d beused in the
manufacture of fertilisers and not that it should be used directly in the
manuf acture of fertilisers. The Court said- that

"The exenption notification nust be so construed as to
gi ve due weight to the liberal |anguage it uses.! The
amoni a used in the water treatnent, steam generation

and inert gas generation plants, which are a necessary part
of the process of manufacturing urea, nust, therefore, be
held to be used in the nmanufacture of anmonia and the

raw napht ha used for the manufacture thereof is entitled
to the duty exenption.™

The contention of |earned Additional Solicitor General that the
af oresai d decision and other decisions referred by the Tribunal in the
i mpugned order were cases involving sales tax and incone tax and,
therefore, the Tribunal should not have relied on those decisions is wthout
any substance because the real question is that of the principle |aid down by
a decision. In view of the liberal |anguage of the provision, M. Rohtag
fairly and very rightly did not seriously dispute that if any of the itens
enunerated in explanation 1(a) is used for any purpose nentioned therein
for the manufacture of final products, it would satisfy the test of ‘Capita
goods’. The mmin contention of M. Rohtagi, however, is that the question
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whether an itemfalls within the definition of ‘Capital goods’ would depend

upon the user it is put to. The submssion is that parts of the itens in respect
wher eof availing of Mdvat credit has been allowed by the Tribunal could

not be treated as 'Capital goods’ as the manufacturer could not establish that
the entire itemwas used in the manufacture of final product. To illustrate

his point, M. Rohtagi subnmitted that part of a cable may go into the

machi ne used by the manufacturer and, thus, nmay qualify the requirenent of

clause 1(a) and, at the same tinme, another part of the cable which is used

only for lights and fans woul d not so qualify. W have no difficulty in
accepting the contention of the learned Additional Solicitor General that,

under these circunmstances, user will determ ne whether an itemqualifies or
not the requirenent of clause 1(a). However, in the present cases this aspect
has no relevance. It was not the case of the revenue at any stage before the

authorities that an item does not satisfy the requirement of ‘Capital goods’
within the neaning of the Rule on the ground of its user as it now sought to

be urged by the | earned counsel. The case of the revenue has all through
been that the itenms in question per se are not ‘Capital goods’ within the
meani ng  of the expression as defined in Explanation 1(a). In respect of the

cabl es of ‘'which M. Rohtagi gave exanple, the stand of the revenue before
the Tribunal was that the cables per se cannot be treated as ‘Capital goods’.
The stand of the revenue was not as has been projected now by M. Rohtagi.

In this view, the question of ‘directing remand of these matters for fresh
deci sion by the Tribunal does not arise. On the facts and circunstances of
these cases, therefore, the stand that the itens in question are not used for
manuf acture of final product cannot be accepted for the reasons aforestated.
We find no substance in the appeals of the revenue. The sane are
accordingly disnissed. The special |eave petitions are also disposed of
accordingly. Parties are left to bear their own costs.

[ S. P. Bharucha]

[ Y. K Sabharwal ]
July 27, 2001




