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(Arising out of SLP (C) NO 3724 of 2007)

S.B. Sinha, J.

Leave granted.

1. Alimted notice was issued to the effect as to whether the appell ant\ 026
Kerala State Electricity Board, the service recipient, within the neaning of
provi sions of Finance Act, 1994, levying service tax, is liable to pay any
i nterest on the amobunt of tax due to the respondent
2. The question involved inthis appeal arises out of a judgment and
order dated 25.7.2006 passed by a Division Bench of the H gh Court of
Keral a at Ernakul am whereby the appeal filed by the respondent herein from
the judgnent and order of the Custons Excise & Service Tax Appellate
Tribunal, Crcuit Bench at Cochin in Final O der No.477 of 2005, Appea
No. ST/ 36/ 2004 was al | owed.
3. The basic fact of the matter is not in dispute. Appellant herein entered
into an agreement with Ms. SNC Lavlin Inc. Mntreal, Canada (Foreign
conpany) in relation to various projects for obtaining consultancy services
fromthem

The rel evant cl auses of the said agreenent are as under :-
\02316.1 \ 026 SNC Lavaline and all its expatriate
personnel shall be responsible for timely and
prompt filing of all returns, estinmates, accounts,
i nformati on and details conplete and accurate in
all respects as may be required under the
applicable laws/regulations in India before the
appropriate authorities in India. In case SNC
Lavaline or any of its expatriate personnel do not
conply with the above tax requirenents, which
results in any penalty, interest or additiona
liability, the same shall be borne by SNC Lavali ne.

16.2 \026 SNC Laval i ne shall provide KSE Board the
rel evant orders/notices of demand, invoices,
appel | ate orders and other rel evant information as
the proof of the actual tax liability to be borne by
KSE Board, sufficiently in advance to enable

KSEB to take appropriate action in this

connecti on.

16.3 V026 SNC Lavaline and its expatri ate personnel
if required by KSEB, shall contest appeals agai nst
any assessnent/denmand of an appropriate authority
bef ore such authority at the request of and cost
expenses of KSEB\ 024.
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4, Despite the said contractual conmmtnents, the appellant failed and/or
negl ected to pay service tax on behalf of foreign conpany. 1It, on the other
hand, raised a dispute that having regard to the purported statutory
obligations of the service provider as contained in the Act and the Rul es
franed, it was not liable to pay any service tax.

5. By reason of the inpugned Judgnent the Division Bench of the

Keral a High Court construing the provisions of the Act in the |ight of the
terms of the contract entered into by and between the appellant and the
foreign company opined that the liability in that regard was on the appel | ant
and not on the foreign conpany.

6. M. T.L.V. lyer, learned senior counsel, in support of this appeal, inter
alia, urged that the liability to pay interest and penalty being statutory one,
the service provider was responsible therefor and not the service recipient.

7. M. R G Padia, |earned senior counsel appearing on behalf of the
respondent, on the other hand, would support the inmpugned judgment.
8. The period for which the service tax was due is August 1998 to

Sept ember 2002. ~Under t he agreenent, indisputably, the appellant was
responsi bl'e to nake paynent of the service tax on behalf of the foreign
conpany.
9. Section 65 of the Finance Act, 1994 provides for |levy of service tax
on the services specified therein. Section 66 of the Act provides that the rate
of tax shall be twelve per cent of the value of taxable services specified
therein and collected i n-such manner as may be prescribed. Section 68 of
the Act puts the burden of paynent of tax on the service provider

Sections 68(2), 69(1), 71 and relevant parts of Sections 73 and 75 of
the Finance Act, 1994 which are material for -the purposes of this case, read
as under :
\ 02368. (2) Notwi t hstandi ng anyt hing contai ned in
sub-section (1), in respect of any taxable service
notified by the Central Government in the Oficia
Gazette, the service tax thereon shall be paid by
such person and in such manner as may be
prescribed at the rate specified in section 66 and al
the provisions of this Chapter shall apply to such
person as if he is the person liable for paying the
service tax in relation to such service

69. Registration.--(1) Every person liable to pay
the service tax under this Chapter or the rules
made thereunder shall, within such tinme and in

such manner and in such formas may be

prescri bed, make an application for registration to
the Superintendent of Central Excise.

71. Verification of tax assessed by the assessee,
etc.\027

(1) The Superintendent of Central Excise may, on
the basis of information contained in the return
filed by the assessee under section 70, verify the
correctness of the tax assessed by the assessee on
the services provided.

(2) The Superintendent of Central Excise nmay
require the assessee to produce any accounts,
docunents or other evidence as he nmay deem
necessary for such verification as and when
required.

(3) If on verification under sub-section (2), the
Superi ntendent of Central Excise is of the opinion
that service tax on any service provided has
escaped assessnent or has been under-assessed, he
may refer the matter to the Assistant

Comm ssi oner of Central Excise or, as the case

may be, the Deputy Conmi ssioner of Centra

Exci se, who may pass such order of assessment as
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he thinks fit.

73. Recovery of Service Tax Not Levied or Paid
or Short lived or Short-paid or Erroneously
Ref unded.

(1) Were any service tax has not been |levied or
pai d or has been short-|evied or short-paid or
erroneously refunded, the Central Excise Oficer
may, within one year fromthe rel evant date, serve
noti ce on the person chargeable with the service
tax which has not been levied or paid or which has
been short-levied or short-paid or the person to
whom such tax refund has erroneously been nade,
requiring himto show cause why he shoul d not

pay the amount specified in the notice:

XXX XXX XXX

(1A) Wiere any service tax has not been | evied or
pai d or has been short-|evied or short-paid or
erroneously refunded, by reason of fraud, collusion
or any wilful ms-statenent or suppression of facts,
or contravention of ‘any of the provisions of this
Chapter or the rules nade thereunder, with.intent

to evade paynent of service tax, by such person or
his agent, to whoma notice is served under the
proviso to sub-section (1) by the Central Excise

O ficer, such person or agent nmay pay service tax
in full or in part as may be accepted by him and
the interest payabl e thereon under section 75 and
penalty equal to twenty-five per cent. of the
service tax specified in the notice or the service tax
so accepted by such person within thirty days of
the receipt of the notice.

75. Interest on del ayed paynent of service tax
Every person, liable to pay the tax in accordance
with the provisions of section 68 or rules made
thereunder, who fails to credit the tax or any part
thereof to the account of the Central Governnent
within the period prescribed, shall pay sinple
interest at such rate not below ten per cent and not
exceeding thirty-six per cent. per annum as is for
the tinme being fixed by the Central CGovernnent,

by notification in the Oficial Gazette, for the
peri od by which such crediting of the tax or any
part thereof is del ayed.\024

10. The Central Governnment in exercise of its power conferred upon<it by
sub-section (1) of Section 69 of the Finance Act, 1994 made Service Tax

Rul es, 1994 for the purpose of assessment and collection of service tax.
Service tax was inposed on Consul tancy Engi neering Services w. e.f.

07.07.1997 by a Notification No.23 of 1997 dated 02.07.1997. Consulting

Engi neer as defined in Section 65(31) of the Finance Act, 1994 is a
professionally qualified or any body corporate or any other firm but that
directly or indirectly render any advice, consultancy or technical assistance
in any manner to a client in one or nore disciplines of engineering.

11. Cl ause (g) of sub-section 105 of Section 65 of the Finance Act, 1994,
as anended, provides for the definition of taxable services rendered by a
consul ting engi neer to nean \02lany service provided to a client by consulting
engineer in relation to advice, consultancy or technical service in any

manner to client in one or nore disciplines of engineering\022.

12. Sub-rule (1) of Rule 6 of Service Tax Rules, as applicable at the
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relevant time, stipulated that in case of a person who was fromoutside India
and did not have any office in India, the service tax due on the service
rendered by himshould be paid by such person or on his behalf by any other
person aut horized by himshould subnmit to the Conm ssioner of Centra

Exci se in whose jurisdiction the taxable services have been rendered by him
a return containing specific details with necessary encl osures. Such returns
along with a denmand draft have to be submitted within a period of 30 days

fromthe date of raising the bill on the client for the taxable services
render ed.
13. We may furthernore notice that in terns of the provi so appended to

sub-rule (1) of Rule 6 of Service Tax Rules, it is provided that in case of a
person who was a non-resident or was from outside India and who did not

have any office in India, the service tax due on the service rendered by him
shoul d be paid by such person or on his behalf by another person authorized
by hi m who should submit to the Conmi ssioner of Central Excise in whose
jurisdiction the taxable services had been rendered, a return containing
specific details wi'th necessary encl osures.

14. The High Court has arrived at a finding of fact that the foreign
conpany di'd not have any office iniIndia. It is not in dispute that the terns
of the agreenent entered into by and between the appellant and foreign
conpany at all naterial time, show that the responsibility of neeting the
service tax liability was on the service recipient and despite the amendnent
of Rule 6 (1) w e.f. 16.8.2002 agreenent still held good as the service
reci pi ent being the appellant had taken up the responsibility of neeting the
liability of the foreign conpany.

15. Clause 16.1 of the contract obligated the foreign conpany responsible
only for filing of returns, estimates, accounts, information and details
conpl ete and accurate in all respects-as may be required by any |aw or
regulation. Only in the event the foreign conmpany did not conply with the
said requirenments resulting in inposition of ‘any penalty, interest or
additional liability, the sane shall be borne by it. Cause 16.1 did not cast
any obligation upon the foreign conpany to nake the paynent of tax; the

sane is being the liability of the appellant.

16. Submi ssions of M. lyer that the paynent of interest was the statutory
l[iability of the service provider nust be considered in the aforenentioned
context. If Appellant itself was |liable for payment of tax, it was also liable

for payment of statutory interest (thereupon, if the same had not been
deposited within the tine stipulated by the statute. The liability to pay tax
was not on the foreign conpany. Only on default on the part of the

appel l ant the interest was |eviable. Appellant was clearly liable therefor. 1In
other words, the liability being that of the appellant, it nust accept the
liability of payment of interest |eviable thereupon in terns of statute

occasi oned by the breach on its part to deposit the ampunt of tax within the
prescribed tine.

17. Provi so appended to Rule 6 which has been inserted w e.f. 28.2.1999
cast a liability upon a person authorized by the foreign conpany to do.it in
that behalf. The details were to be furnished by a person who was

aut horized. Cause (2) of the proviso provides for subm ssion of the denmand
draft within 30 days fromthe date of raising the bill. Appellant being the
person authorized to nake paynent of the service tax, Section 75 would

cone into operation in the event of its failure to-do so

18. We may further notice that it was the appellant who had provided
space and acconmodation to the personnel of Ms SNC Lavalin in their

of fice prem ses and borne expenditure related thereto. The service provider
did not have any independent office.

19. W nay at this juncture notice the decisions cited by M. lyer. In
Laghu Udyog Bharati and Anr. v. Union of India and Ors. [(1999) 6 SCC

418] this Court held that keeping in view the statutory scheme as they

exi sted in the amended rul es providing for paynent of tax on the service
recipient was illegal. The said provision, however, were anmended wth
retrospective effect. Challenge of the constitutional validity of the said
amendnment, came up for consideration in Qujarat Anbuja Cenents Ltd. and

Anr. v. Union of India and Anr. [(2005) 4 SCC 214] wherein a Division

Bench categorically held that the basis of reconsideration of the decisions in
Laghu Udyog Bharati\022s case was taken away stating:
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\02322. As we have said, Rules 2(1)(d)(xii) and (xvii)
had been held to be illegal in Laghu Udyog

Bharati only because the chargi ng provisions of

the Act provided otherwi se. Now that the charging
section itself has been amended so as to make the
provi sions of the Act and the Rul es conpatible, the
criticismof the earlier |aw upheld by this Court
can no | onger be availed of. There is thus no
question of the Finance Act, 2000 overruling the
decision of this Court in Laghu Udyog Bharati as
the law itself has been changed. A legislature is
conpetent to renove infirmties retrospectively

and nake any inposition of tax declared invalid,
valid. This has been the uniform approach of this
Court. Such exercise in‘validation nust of course
al so be legislatively conpetent and legally
sust ai nabl e. Those i ssues are consi dered
separately. On the first question, we hold that the
| aw must be taken as having al ways been as i s now
br ought  about by the Finance Act, 2000. The
statutory foundation for the decision in Laghu
Udyog Bharati has been replaced and the decision
has thereby ceased to be relevant for the purposes
of construing the present provisions [vide U agar
Prints (Il1) v. Union of India]. Therefore subject to
our decision on the question of the |egislative
conpetence of Parlianent to enact the | aw, and
assum ng the anendnents in 2003 to belegal for

the tinme being, we reject the submission of the wit
petitioners that by the amendnments brought about

by Sections 116 and 117 of the Fi nance Act, 2000,
the decision in Laghu Udyog Bharati has been

| egi sl atively overrul ed.

23. The next question is whether the levy of

service tax on carriage of goods by transport
operators was | egislatively conpetent. Laghu

Udyog Bharati did not consider the question of

| egi sl ative conpetency. Before we consider the

scope of the inpugned Act, it is necessary to
determ ne the scope of the two legislative entries
nanely Entry 97 of List | and Entry 56 of List 11. It
has been recognised in Godfrey Phillips that there
is a conplete and careful demarcation of taxes in
the Constitution and there is no overlapping as far
as the fields of taxation are concerned. This mutual
exclusivity which has been reflected in Article
246(1) neans that taxing entries nust be construed
so as to nmaintain exclusivity. A though generally
speaking, a liberal interpretation nust be given to
taxing entries, this would not bring withinits
purview a tax on subject-matter which a fair

readi ng of the entry does not cover. If in substance,
the statute is not referable to a field given to the
State, the court will not by any principle of
interpretation allow a statute not covered by it to
i ntrude upon this field.

24. Undi sputedly, Chapter V of the Finance Act,
1994 was enacted with reference to the residuary
power defined in Entry 97 of List |I. But as has
been held in International Tourist Corpn. v. State
of Haryana : (SCC pp. 325-26, para 6-A)

\ 023Bef ore excl usive | egislative conmpetence can be
clainmed for Parliament by resort to the residuary
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power, the |egislative inconpetence of the State
Legi sl ature nmust be clearly established. Entry 97
itself is specific in that a matter can be brought
under that entry only if it is not enunmerated in List
Il or List Ill and in the case of a tax if it is not
mentioned in either of those lists.\024

25. In that case Section 3(3) of the Punjab
Passengers and Goods Taxation Act, 1952 was
chal | enged by transport operators. The Act

provided for the levy of the tax on passengers and
goods plying in the State of Haryana. According to
the transport operators, the State could not |evy tax
on passengers and goods carried by vehicles plying
entirely along the national highways. According to
themthis was solely w thin the power of the

Centre under Entry 23 read with Entry 97 of List I.
The subm ssion was held to be patently fallacious

by this Court. It was held that Entry 56 of List Il
di d not exclude national highways so that the
passengers and goods carried on national highways
woul d fall directly and squarely within Entry 56 of
List Il. It was said that the State played a role in
t he mai ntenance of the national highway and there
was sufficient nexus between the tax and

passengers and goods carried on the nationa

hi ghway to justify the inposition

26. The wit petitioners in this case have, relying
on this judgnent, argued that the Act falls squarely
within Entry 56 of List Il and therefore could not
be referred to Entry 97 of List |I. W do not agree.

27. There is a distinction between the object of tax,
the incidence of tax and the nachinery for the
collection of the tax. The distinction is inmportant
but is apt to be confused. Legislative conpetence

is to be determined with reference to the object of
the levy and not with reference to its incidence or
machi nery. There is a further distinction between
the objects of taxation in our constitutiona

schene. The object of tax may be an article or

subst ance such as a tax on | and and buil di ngs

under Entry 49 of List Il, or a tax on aninals and
boats under Entry 58 List Il or on a taxable event

such as manufacture of goods under Entry 84 of

List I, inmport or export of goods under Entry 83 of
List I, entry of goods under Entry 52 of List Il or
sal e of goods under Entry 54 List Il to nanme a few.

Theoretically, of course, as we have held in
Codfrey Phillips India Ltd. v. State of U P.
ultimately even a tax on goods will be on the
taxabl e event of ownership or possession. W need
not go into this question except to enphasise that,
broadl y speaking the subject-matter of taxation
under Entry 56 of List Il are goods and passengers.
The phrase \023carried by roads or natura

wat er ways\ 024 carves out the kind of goods or
passengers which or who can be subjected to tax
under the entry. The anbit and purport of the entry
has been dealt with in Rai Rankrishna v. State of
Bi har where it was said in | anguage which we

cannot better: (SCR p. 908)

\023Entry 56 of the Second List refers to taxes on
goods and passengers carried by road or on inland
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wat erways. It is clear that the State Legi sl atures
are authorised to | evy taxes on goods and

passengers by this entry. It is not on all goods and
passengers that taxes can be inmposed under this
entry; it is on goods and passengers carried by road
or on inland waterways that taxes can be inposed.
The expression \021carried by road or on inland

wat erways\ 022 is an adjectival clause qualifying
goods and passengers, that is to say, it is goods and
passengers of the said description that have to be
taxed under this entry. Nevertheless, it is obvious
that the goods as such cannot pay taxes, and so
taxes |l evied on goods have to be recovered from
sonme persons, and these persons nust have an
intimate or direct connection or nexus with the
goods before they can be called upon to pay the
taxes in respect of the carried goods. Simlarly,
passengers who are carried are taxed under the
entry. But, usually, it would be inexpedient, if not
i npossi bl'e,to recover the tax directly fromthe
passengers and so, it would be expedient and
convenient to provide for the recovery of the said
tax fromthe owners of the vehicles thensel ves.\024
(See al so Sainik Mdtors v. State of Rajasthan)

34. The point at whichthe collection of the tax is
to be made is a question of |egislative convenience
and part of the machinery for realisation and
recovery of the tax. The manner of the collection
has been descri bed as \023an accident of

adm nistration; it is.not of the essence of the duty\024.
It will not change and does not affect the essentia
nature of the tax. Subject to the |egislative

conpet ence of the taxing authority a duty can be

i nposed at the stage which the authority finds to
be conveni ent and the nost effective, whatever

stage it may be. The Central Governnent is
therefore legally conpetent to evolve a suitable
machi nery for collection of the service tax subject
to the maintenance of a rational connection

bet ween the tax and the person on whomit is

i nposed. By Sections 116 and 117 of the Finance

Act, 2000, the tax is sought to be levied on the
reci pients of the services. They cannot clai mthat
they are not connected with the service since the
service is rendered to them

35. In a simlar fact situation under an O di nance
the Central CGovernnment was authorised to |evy

and collect a duty of excise on all coal and coke
di spatched fromcollieries. Rules framed under the
Ordi nance provided for collection of the excise
duty by the railway adm nistration by neans of a
surcharge on freight recoverable either fromthe
consi gnor or the consignee. The inposition of

exci se duty on the consignee was chal |l enged on

the ground that the consignee had nothing to do
with the manufacture or production of the coal
Negativing this submission this Court in R C Jal
v. Union of India, AIR at p. 1286 said

\ 023The argument confuses the incidence of
taxation with the machi nery provided for the

col l ection thereof.\024

36. In Rai Rankrishna the tax under Entry 56 of
List Il was held to be conpetently levied on the
bus operators or bus owners even though the object
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of levy was passengers (which they were not)

because there was a direct connection between the
object of the tax viz. goods and passengers and the
owners of the transport carrying the goods or
passengers. There is thus nothing inherently illega
or unconstitutional to provide for service tax to be
paid by the availer or user.

37. The wit petitioners have relying upon the
decision in Dwarka Prasad v. Dwarka Das Sar af
contended that the anendnment to Section 68 by the

i ntroduction of a proviso in 2003, was invalid. It is
submtted that as the body of the section did not
cover the subject-matter, there was no question of
creating an exception in respect thereto by a

provi so. According to the wit petitioners, the
provi so cannot expand the body by creating a

separate charge. It is submitted that by merely
anmendi ng the definition of the word \023assessee\024 it
coul d not' be understood to nmean that thereby al
customers-of the services in question were |iable.

38. The submi ssion is m sconceived for severa
reasons. Section 68 s a machinery section in that it
provides for the incidence of taxation and.is not
the charging section which is Section 66. The
amendnments to Section 66 brought about in 2000
changed the point of collection of tax fromthe
provi der of the service to \023such nanner as may be
prescri bed\024. Section 68(1-A) as it stood in 1997
provided for the collection and recovery of service
tax in respect of the services referred in sub-
clauses (g) to (r) of Section 65(41), which included
both the services with which we are concerned,

from such person and in such nanner as nmay be
prescri bed. The 1998 Fi nance Act maintained this.
Now t he Service Tax Rul es, 1994 provided for the
coll ection and recovery of tax fromthe users or
payers for the services. This was the prescribed
nmethod. All that the proviso to Section 68(1-A) did
was to prescribe the procedure for collection with
reference to services of goods transport operators
and cl earing agents which services had al ready

been expressly included under the Finance Act,

2000 in the definition of taxable service.\024

20. Rel i ance placed by M. Iyer on Commi ssioner of Central Excise,
Meerut \026 Il v. L.H Sugar Factories Ltd. and O's. [(2005) 13 SCC 245] i's
al so not of much assistance as the decision was rendered in relation to the
provi sions of I ncone Tax Act holding that the said Act al so nust be
construed having regard to the chargi ng provision

21. We, therefore, are of the opinion that no case has been made out for
interference with the inpugned judgment.
22. The appeal is disnmissed with costs. Counsel\022s fee assessed at

Rs. 25, 000/ - (Rupees twenty five thousand only).




