g aTsanl WrE ST ATAaRVERRsaNam—meE o R

e § =

TSIl WWarini Wi Al wsrsarssiasrs 81

TN RF I W ARSI

IN THE HIGH COURT OF KARNTAKA AT BANGALORE
DATED THIS THE 31% DAY OF MARCH 2005
BEFORE
THE HON'BLE MR. JUSTICE AJIT J.GUNJAL

WRIT PETITION NO.117353/2003 &
WRIT PETITION NQ.11736/2005 (GM-CFPC)

BETWEEN :

M/8& AMALGAMATED BEAN COFFEE

TRADING CQ LTD

A COMPANY REGD UNDER THE

COMPANIEE ACT, 1955,

HAVING IT8 OFFICE AT NO, 1,

RAHEJA CHAMBERS,

12, MUSEUM ROAD

BANGALORE - 360 025

REP.BY IT8 AUTHORISED SIGNATORY

MR NITIN BEAOMANE .. PETTTIONER

(COMMON IN BOTH]

{By Sri. Udaya Holla, 8r. Counasel
for M} «. Holla & Holla, Adv))

AND :

1 ZARIR MINOD BHARUCHA
MAJOR
8/0 M.J. BHARUCHA
R/AT NO 21,
COMMISSARIAT ROAD

BANGALORE - 560 025

2 DR & RAVIFRAKASH
MAJCKR
$/0 L. SHIVALINGAIAH,
R/AT'KALA FARM,
SUBRAMANYAFURA PO
BANGALORE - 560 061 .. RESPONDENTS

(COMMON IN BOTH])
(By 8ri. Shyam Koundinya A.8. Adv. for C/R1]
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THESE WRIT PETITIONS ARE FILED UNDEE ARTICLES 225 AND
227 OF THE CONSTITUTION OF INDIA WITH A FRAYER TO QUASH THE
COMMON ORDER DATED 1922003 PAGSED ON [LANGCES. {I AND I
FILED UNDER ORDER VIl RULE 9 R/W BEC 131 OF THE CFC, IN
08 NO 6772/04 ON THE HONBLE IX ADDL CITY (CIVIL JUDQE,
BANGALORE |CCH-8]|ANX-A] AND FURTHER BE PLEASED TO ALLOW
THE SAID LA NOS, 1l 811 RESPECTIVELY.

THESE WRIT PETITIONS COMING ON FOR FRELIMINARY
HEARING, THIS DAY, THE COURT MADE THE FOLLOWING:

ORDER

Both thess petitions are disposed of by this common

order.

2. These petitions are by the plaintiff which is a
company incorporated under the Companies Act, 1956. A
suit is filed by them against the respondents herein who are

the defenndants.

3, The plaint everments would disclose that the 1
defendant namely the 1% respondent herein is the owner of
the property bearing Sy.No.19 situated at Mailasandra
village, Bangalore South Taluk measnring 15 actes 9 guntas.
The 1# respondent/1® defendant entered into a
mamorandum of understanding dated 23.12,.1996 with the
20 respondent /2% defendant under which the 1t

reapondentf 1¢ defendant agreed to sell the achedule
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property in favour of the 27 reapondent/20d defendant and
both of them apresd to develop the proparty through &
Company, in which both of them were tov be the
sharsholdars. It appsars during December 2000, the 2
reapondent /2 defendant approached the plaintiff-petitioner
for himaelf and on behalf of the 1% reapondent/ 1= defendant
offering to sell the schedule property in favour of the
plaintiff] petitioner. After due negotiations, it was agreed and
a MOU dated 27.12.2000 was entered into between the
plaintiff/ petitioner and respondents/ defendants under
which the defendantafreapondents agreed to aell the
achedule property in favour of the plaintifff petitioner for a
total sale conaideration of Rs.2,25,00,000/-{Rupeea two
crores and twenty five lakhs). It is their further case that an
amount of Rs.5,00,000f/-(Rupees five lakhs) was paid
through cheque by the plaintifff petitioner favouring the 2=4
defendant/27¢ respondent as advance and part of aale
consideration by way of part parformance of the contract.
Since the respondents resiled from the stand and declined to

exscute the required sale deed, the suit was presented by the

/

plaintifff petitioner for the following reliefs:

/
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1. for spedfic performance of the MOU/

agreement dated 27.12.2000 by directing
the defendonts to exectte and register a
sale deed conveying and selling the
schedule property io the plairdiff after
complying with the terms and conditions of
the said MOU/agreemert and afier
receiving the balunce sale consideration of
R= 1,85 00,000/- and  consequerntly
directing the defendants to deliver the
vacant prysical possession of the schediule
propenty to the plaintiff.

. in the event of the defendants refusing to

execute and register the =zale desed in
Jovour of the plantiff, this Hon'ble Cowt
may be pleased to direct ary officer of this
Hon'ble Court toe xecute and register the
sale deed conveying and selling the
Sschedule property to the plaindlff as per the
terms and conditions of the said
MOU/agreement upon the plainfiff
depositing the bolonce sale consideration
of Rs.1,85,00, 000/- in this Hon'ble Cowrt
and eonsequently deliver the possession of
the schedule property to the plaintfy.

. 1ssue a permanent infunction restraining

the defendants, thetr men, thelr agents, or
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anyone claiming through or under them,
from seliing, mongaging, leasing or in any
way alienating, or parting with the
possession of the st schedule property in
Ffavouwr of any third party, except the
plaintiff, ond oltering the nature of the suit

schedule property or putting up oy
construction on the swgt schedule property.

4. direct the defendants to pay the costs of

this sult and grard such otier and further
reliefy as are fust.

4, The 1% respondentf1® defendant having been
served, filed a detailed written statement inter alia
contending that the reliefs sought for by the
petitioner/ plaintiff are not at all maintainable. He would
deny the MO, It iz no doubt the said MOU is admitted by
12 defendant] 1# respondent, but the defense is that the said
amount of Re.35,00,000/-(Rupees Thirty five lakhs) as
reflected in MOU was & personal loan given to the 2ud
defendant/27d respondent. According to him, the aaid
amiount was not an sarnest money towards the MOU to sell
the suit schedule property, but is easentislly & personal

transaction betwesn the plaintiff/ petitioner and 29
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defendant/2vd  respondent. The 28  reapondent/9nd
defendant has also fled a writtenn statement inter alia
contending that the amount mentioned in the MOU is a
parsonal loan given to him, which according to him, he has
alteady discharged, In the circumatances, the qgueation of

investigating the said MOU would not arise,

3. The facts would further diaclose that an application
for ad interim imjunction was also maintained by the
plaintiff/ petitioner, restraining the respondents from
alienating ot developing the suit achedule property or putting
up any conatruction pending disposal of the said anit. The
learned Trial Judge rejected the said application. The same
was carried in appeal in M.F.A. 8964/ 2004, This Court by its
order dated 15.12.2004 dsclined to entertain and dismissed

the appeal confirming the order passsed by the learned Trial

Judge.

6. After filing of aeparate written atatements by both
respondents 1 & 2/ defendants 1 & 2, the plamtifff petitioner
sought leave of the Trial Court to file a rejoinder atatement
by filing two applications under Order 8 Rule 9 read with

Section 151 of the Code of Civil Procedure, to the written
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statements filed by the respondentsf defendants, In the said
rajoinder they would refute the allegations and contentions
mads by the defendants/respondents. The said rejoinder
was seriously objected to by the defendants/rsspondents
cantending that certain admissiona, which were made by
them in the plaint are being withdrawn by the said rejoinder,
which iz not permissible under law and certain new facts,
which are not pleaded in ths plaint are sought to be pleadlad
in the said rejoinder statement. The learned Trial Judgse, on
consideration of the materials on record was of the opinion
that the leave to file replication cantiot bie granted for three
reasona. One {s that the replication does not attract the
provisiona of Order & Rule 9 of the Code of Civil Procedure in
as much as it is not in the nature of & sst off or the counter
claim, The second reason being that certain admissions,
which wete made in the plaint are being withdrawn or reailed
by filing the aaid replication. It was alao of the opinion that
under Order 8 Rule 9 of the Code of Civil Pracedure the
plaintiff-petitioner cannot be permitted to plead new facts,
which are not pleaded in the originalplaint, by way of
rejoinder, The 31 reason for refusing the leave is that the

controveray, which was sought to be raised by way of plaint,
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written statement and rejoinder is to be decided during the
course of trial, in a3 much whether it is easantially in the
nature of loan transaction or money was passed under the
aaid MOU for enforcing certain conditions incorporated in
the MOU, On these three facta, the learned Trial Judge
rejected the said applications, which are challenged in these

two writ petitiona,

7. W.P.11735] 2005 is filed challenging the rejection of
the rejoinder to the written statement of 1% respondent/ 1%
defendant and W.P.11736/2005 is filed in respect of
rejection of rejoinder in reapect of 27 reapondentfZnd

defendant.

8. Mr.Udaya Holla, learned Senior Counsel appearing
for the petitioner in both these writ petitions would
strenuously contend that the learned Trial Jndge waa
incorrect in rejecting the anid applicationa secking leave to
file a replication to the writtens atatements, under Order 8
Rule 9 of the Code of Civil Procedurs, on the ground that, it
does not fall under the definition of set off or a counter
claim. Hewas at great pains to convince me that the scope of

Order 8 Rule 9 is not in respect of a aet off or A counter
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claim, but a statement which requires leave of the Court to
traverse the avermsnts made in the written statement. In the
circumasatences, the learnsd Trial Judge was not justified in
rajecting the permission on the ground that it would not fail
under Order 8 Rule 9 of the Code of Civil Procedure. He
would further submit that by filing such a replication
atatement, the plaintifff petitioner has neither taken away
any benefit, which has accraed, to the
responidenta/ defendants nor any admission made in the
plaint is being withdrawn. In the circumstances, he would
comimmend that the learned Trial Judge ought to hewe

accepted the rejoinder to the written atatement,

O, Mr.Shyvam Koundinya, learned counsel appsaring
for the respondertsfdefondants in both these writ petitions
would support the order passed by the learned Trial Judge.
He would streas moare on the fact that certain admissiona,
which were made in the plaint, are heing withdrawn by this
rejoinder. He paintedly drew my attention to para.d of the
plaint, wherein it is stated that the said amount of
Rs.35,00,000/- was paid to the 22¢ respondent, The 284

responident has admitted that the amount, which was

.
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mentioned in MOU was given to him as a peraonal loan, but
not towards performance of any contract as stated. He would
submit that the amount of Rs.30,00,000/ - which was paid to
the 2%¢ respondent was sssentially a loan transaction and
did not relate to the MOUJ, Conaeguently, he would aubmit
that the learned Trial Judge was justified in rejecting the

said application.

10. T have bheard both, the learmed Senior coumnsel
appearing for the petitionerfplaintiff as well as Counsel
appearing for the raspondentsfdefendants in both theae
petitiona. The guestion whether a replication to a written
atatement can be filed or not or whether it would fall under
the reaim of set off or as a counter claim has hesn set at rest
by the judgment of this Court reported in 1972(2) Mysore
Law Journal Page 328 (R Dayananda Sagar V/S.Vatal
Nagargy and others). It is to be noticed what Order 8 Rule 9
would contemplate is in reapect of subsequent pleadings,

which would read as under;

“Subsequert pleadings - No  pleading
subsequerd to the writlen statemerd of a
defenciant other than by way of defence to set
off or courder-claim shail be presenied except

/
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by the leave of the Court and upon such terms
as the Court thinks fit ng the Courl may at
gy UtUme reqidre a wiitten statement oF
additional witten staterient from ary of the
panties and fix a time of not more than thiny

days for presenting the same.”

Otdet 8 Rule 9 would deal with a subaegquent pleading
which is filed aubsequent to the filing of written statement of
a defendant. It is not a case where the rgjoinder is heing filed
to claim & set off or a counter claim. It is in the nature of a
replication filed to the written statememt, which is always
permigaible under the law. The Code of Civil Procedure far
from pianing down the plaintiff to the plaint and the
defendant to the written atatement does contemplate further
pleading. It is permissible to the plaintiff-petitionier to file a
replication to add to his pleas already made in the plaint.
The only condition is the leave of the Court. It ia anly meant
for denying or clarifying the facts stated in the written
statement, Freah cause of action ot fresh case is not brought
about by filing replication. It is mainly clarificatory in nature.
Consequently, I am of the considered view that the learned
Trial Judge was not justified in rejecting the lesve to file

replication on the ground that it does not aquarely fall under
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Order 8 Rule 9 of the Code of Civil Procedure. But however,
the remaiuing two grounds for rejection of the leave would be
more appropriats in the circumstances of the case, Cue is
that the admission which is made in the plaint cannot be
taken away by filing a replication, It is always in the nature
of an additional atatement of objections te the written
statement detwying certain facta, But however, such denial
ahall not take away the admissions made in the plaint. By
such a replication, the plaintiffa cannct be permitted to
wriggle out of the situation. The second ground on which the
learned Trial Judge has declined to grant the prayer is also
more appropriate in the sense that, it is a matter in which,
the controversy could be resolved during trial. It is a
question of one of assertion and denial, which ia a matter for
evidence. Be that a4 it may, the fact that such a replication
can be filsd to the written statement to the sxtent indicated
ahove, the learned Trial Judge was not justified in rejecting
the said permission. The anxisty or apprehension of the
respondents regarding certain admissions are being taken
away and new facta are pleaded can be aet at reat by maldng
an obaervetion that during the Trial the withdrawing of

admissions and new pleadings shall be eschewed from the
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replication. To that extent the replication which is filed will

have to be accapted by the learaed Trial Judge,

11. For ths reasons stited above, the writ petitions are
disposed of with a direction to the Trial Coust to eschew the
withdrawal of admissions made in the plaint by filing
replication statement and also such new pleadings which are
not pleaded in the original plaint. Te that extent, the
replication shall be accepted.

With this obaervation, the petitions stand disposed.

Sd/-
Judge
8EE
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