http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 18

PETI TI ONER
STATE OF MADRAS AND ANOTHER

Vs.

RESPONDENT:
K. M RAJAGOPALAN.

DATE OF JUDGVENT:
27/ 09/ 1955

BENCH
JAGANNADHADAS, B
BENCH
JAGANNADHADAS, B
BOSE, VI VI AN

BHAGWATI , NATWARLAL H
SI NHA, BHUVNESHWAR P.
| MAM  SYED JAFFER

Cl TATI ON:
1955 AIR 817 1955 SCR (2) 541

ACT:

I ndian I ndependence Act, 1947 (10 and 11 Geo. vi, C
30)s. 10(2)(a)-The India (Provisional Constitution) O der
1947--Article 7(1)-I1ndependence, Conferral of-Automatic and
| egal termnation of service-Persons holding civil posts in
I ndi a- Previ ous to | ndependence-Wether deened to have been
appointed and continue in -service after I'ndependence-
CGovernment of India Act, 1935, ss. 240 (2) and 247.

HEADNOTE:

The respondent was recruited to the Indian Civil Service
by open conpetition in 1936 and joined duty in the  Province
of Madras in October 1937. Since then he was serving  under
the Governnent of Madras in various capacities, his |ast

of fice being Sub-Collector of Dindigal. He went on |eave in
June 1947. VWile on | eave he received a letter from the
Government of India asking himwhether he was willing to

continue in the service of the Governnent after the then
contenpl ated transfer of power fromthe British ~ Governnent
to the Dom nion of India on the 16th August, 1947. He sent
a reply expressing his willingness to continue in service.
On 9th August, 1947 ’'he received a letter from.  the
Government of Madras dated 7th August, 1947 signed by the
Chief Secretary thereof stating that it was decided not to
retain his services fromand after the 15th August, @ 1947,
and that his services would be ternminated with effect. from
the afternoon of the 14th August, 1947.

The respondent filed a suit against the State of Madras —and
the Union of India for a declaration that the order issued
by the Chief Secretary to the Governnment of Madras on the
7th August, 1947 purporting to termnate his services was
null, void and inoperative and that he should be deemed to
continue in service. The H gh Court granted the declaration
prayed for accepting the respondent’s contention that the
order terminating his service was in violation of the
statutory guarantee relating to his service under s. 240 of
the Governnment of India Act, 1935 which remained in force
till the mdnight of the 14th August, 1947,

Held, 1. The conferral of Independence on India, brought
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about an automatic and legal term nation of service on the
dat e of | ndependence.

Reilly v. The King ([1934] A.C. 176) and Nokes v. Doncaster
Amal gamated Col lieries Lid., ([1940] A C. 1014), foll owed.

2. But all persons previously holding civil posts in India
are deemed to have been appointed and hence to continue in
service, except those governed by "general or special orders
or arrangenents’ affecting their respective cases: vide
Article 7(1) of the India (Provisional Constitution) Order,
1947 read with section 10(2)(a) of the Indian |ndependence
Act and sections 240(2) and 247 of the CGovernment of India
Act as adapt ed.

3. The guar ant ee about prior conditions of service and the
previous statutory safeguards relating to di sciplinary
action continue to apply to those who are thus deened to
continue in service but

not to others.

4. Those previously holding civil posts in India bad the
right, and were infact given the option, of declining to
“continue in service" under the nowreginme and in the event
of their exercising that option they ceased to serve on and
fromthe date of the passing of the Constitution.

5. Equal ly the new Governnent had the right to refuse to
continue themin service and intimation of this fact given
to persons ahead of time cane into operation and had |ega
effect fromthe nmonent the new Governnment assuned office on
16-8-1947.

6. As the petitioner was informed that his services would
not be required after 14-8-1947 his services term nated on
that date because this was a special order wthin the
nmeani ng of Article 7(1) —of the I ndi a (Provi siona
Consti tution) Order, 1947. Accordingly there was no
conti nuance of service in his case after 14-8-1947 under the
deemni ng provisions of that Order.

Lall’'s case (1948) F.C. R 44, Wst Band Central Gold M ning
Co. Ltd. v. The King (1905) 2 K B. 391, Virendra Singh v.
The State of Uttar Pradesh (1955) (1 S.C. R 415, Baj 'Bajendra
Mal ojirao Shitole v. The State of Mdhya Bharat (1954)
S.C.R 748, Ladore v. Bennett (1939) A C. 468 and Govindan
Sel  appah Nayar Kodakan Pillai v. Punchi Banda Midanayake
(1953) A.C. 514, referred to.

JUDGVENT:

ClVIL APPELLATE JUrl SDICTION: Civil Appeal NO 203 of 1954.
On appeal fromthe Judgment and Order dated the 30th March
1954 of the Madras High Court in C S. No. 216 of 1952.

543
M C. Setalvad, Attorney-General of India, V.K T. /Char
Advocat e- General of Madras (R Ganapathy |Iyer, “Porus A
Mehta and P. G Gokhale, with them), for the appellant.
M K. Nambiar (C. V. L. Narayan, with him, for the
respondent .
1955. Sept enber  27. The Judgnent of the Court was
del i vered by
JAGANNADHADAS J.-This is an appeal by the State of Madras
and the Union of India against the judgnent and decree of
the Hi gh Court on a certificate granted by that Court under
article 133 of the Constitution. The appeal arises out of a
suit filed by the respondent herein, who was a nenber of the
Indian CGivil Service,, for a declaration that the order
i ssued by the Chief Secretary to the Governnment of Madras on
the 7th August, 1947, purporting to ternminate his services
as from the afternoon of the 14th August, 1947, is null
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void and i noperative and that he nust be deened to continue
in the Indian Gvil Service as a Menber thereof. The suit
was filed on the original side of the Hi gh Court of Madras
and after having been partly tried by a Single Judge who
recorded the evidence, was thereafter heard by a Bench of
two Judges in view of the inportant constitutional question
that arose for consideration in the case. The Bench found
in favour of the plaintiff and decreed the suit and hence
the appeal by the State to this Court.

The case for the plaintiff is short and sinple. He was
recruited to the Indian Givil Service by open conpetitive
exam nation in 1936 and joined duty in the then Province of
Madras in COctober, 1937.  Since then he was serving under

the Governnment of Madras in various situations. The | ast
of fice he held was as Sub-Collector and Joint Magistrate at
Di ndi gal . On the 2nd June, 1947, he went on | eave. VWi | e

on |l eave, he received a letter fromthe Governnent of India
dated the 19th June, 1947, wherein he was asked whether he
was willing to continue in the service of

69

544

the CGovernment after the then contenplated transfer of power
fromthe British Government-to the Domi nion of India on the
15th August, 1947.  The plaintiff sent a reply expressing
his wllingness. On the 9th August, 1947, however, he
received a comuni cation fromthe CGovernnent of Mdras dated
the 7th August, 1947, and signed by the Chief Secretary
thereof, stating that it was decided not to retain him in
service fromand after the 15t h-August, 1947, and that his
services would therefore be term nated as on the afternoon
of the 14th August, 1947. He was directed, therefore to
apply for extension of |eave for which he was then eligible
so as to avail hinself of the full period of |eave which was
to his credit. On receiving the order of term nation of his
servi ces, he made attenpts to get it cancelled, by
interviewing the Chief Secretary and the Chief Mnister of
the Mudras State at the tine. (But the attenpts proved
futile. In the course of these interviews, he says he was
given the inpression that the order of termination., 'though
i ssued under the signature of the Chief Secretary "to the
CGovernment of Madras was in fact so issued -under the
sanction of the Secretary of State for —India, which
according to him subsequently turned out not to be a fact-
Being then wunder that m staken inpression, he reconciled
hinself to the situation and availed hinself of the ful
period of |eave and accepted the conpensation which was
awarded for premature term nation of services and al so began

drawi ng hi s pension. Later on he canme to know from one
Shri Seshadri, another young Cvilian, who was in a simlar
pl i ght and who had also filed a simlar suit that certain

docunents produced in the course of that suit showed that
these orders were passed wthout the sanction of the
Secretary of State for India. He accordingly brought  these
matters again to the notice of the Government and rmade
further attenpts to get the order in his case reversed.
These again proved futile. He thereupon filed an
application for a wit inthe Hgh Court on the 7th
Noverber, 1951, to quash this alleged illegal order against
him But the Hi gh Court rejected it on the ground of there
havi ng been
545

long delay since the passing of the orders sought to be
gquashed. The plaintiff thereafter gave the requisite notice
to the CGovernment under section 80 of the GCivil Procedure
Code and filed this suit on the 15th July, 1952. In the
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pl ai nt he made the offer to refund the anount of
conpensation paid to himafter making such adjustnents as
my be called for towards his claimfor salary for the
i nterveni ng peri od.

The plaintiff's claimis based on the contention that the
termnation of his services by the order dated the 7th

August, 1947, is in violation of the statutory guarantee
relating to his service under section 240 of the Governnent
of India Act 1935, which continued to be operative till the
m dni ght of the 14th August, 1947, and he relies on Lall’s
case (1). To this suit both the State of Madras and the
Union of India were inpleaded as defendants and their
defence was substantially the sane. It is to be found in

paragraph 6 of the witten statenent filed by the State of
Madras which is as fol |l ows:

"This defendant states that on the transfer of power to
the newly constituted Domi nion of India in pursuance of the
I ndi an 1 ndependence Act as and fromthe appointed day, viz.,
15th August, 1947, the tenure of the service of the
plaintiff. _cane to an end and he had no legal <claim to
continue in service thereafter.

The plaintiff was holding office only during Hi s Majesty’s
pl easure. Wen H s Mjesty’'s CGovernnent decided to transfer
its power to the Dominion of India as and fromthe 15th day
of August, 1947, the career of the plaintiff under covenant
with the Secretary of State came to a legal ternmnation as
and fromthe 15th day of August, 1947. It is, therefore,
not correct to state that there was any ternmination by the
CGovernment of Madras and that there has been utter |ack of
legality in the order passed by the said Government. It is
further submtted that the alleged term nation of the
plaintiff’s services was only fromthe 15th ~August, 1947,
and that on such date the
(1) [1948] F.C. R 4A4.

546

Province of Madras acting under the instructions from the
Government of India were conmpetent to decline to accept the
offer to continue in service nade by the plaintiff'.

There were other ninor pleas such as estoppel, etc. which
it 1is unnecessary to notice at this stage. The Hi gh Court
negatived the defence of the State and accepted the
contention of the plaintiff and granted himthe declaration
prayed for.

The main contention of the | earned AttorneyGeneral before us
appeari ng for the State is that the plaintiff has
m sconcei ved the | egal position, that what happened-in this
case was not a wilful order of term nation of the services
of the plaintiff which fell within the scope of section 240
of the Government of India Act, 1935, and whose validity was
liable to be tested with reference thereto. According to
him the political changes which cane into force “from the
15t h August, 1947, operated in lawto ternminate the services
of all persons in the position of the plaintiff as and  from
the 15th August, 1947, that in that situation it was open to
the new Doni ni on Governnment of India or the Governnments  of
the wvarious Provinces, either to invite such persons to
continue to be in their respective services or to intimte
that they were no longer required, and that it was in the
exercise of this option that the Governnent of Madras com
muni cated to the plaintiff an advance intimation on the 7th
August, 1947, that he would not be retained in service as
and fromthe 15th August, 1947. The substantial question

therefore, for our decision is whether this contention put
forward by the |l earned Attorney-General is correct. It rmay
be nmentioned that, as appears from their judgnents, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 18

| earned Judges of the Hi gh Court appear to have been under
the inpression that this defence of automatic termnation of
the services was abandoned during the course of t he
argunents before themby the | earned Advocate-General of
Madras. This inpression seens to be erroneous. In any case
there is nothing to preclude the question which is purely
one of |aw being reopened before us with our |eave in view
of its being

547
one of considerable inportance. The | earned Attorney-Genera
has based his contention as regards automatic term nation of
such services on three grounds:

(1) The political change which cane into operation on the

15th August, 1947, resulted in creating a new Sovereign
State of India and on the creation of such Sovereign State,
the pre-existing contracts of service under the previous
Gover nment becane autonmtical |y .term nated.
(2) The contract between the Secretary of State for India and
the plaintiff being one of service becane ternminated on the
Secretary of State ceasing to have control in respect of the
servi ces contenpl ated under the contract.

(3) The statutory changes which cane into operation as from
the 15th August, 1947, by thenselves brought about a
term nation of such services and the protection of section
240 of the Government of India Act) 1935, was no |onger
available to a, person in the situation of the respondent.

For the purpose of appreciating the above argunents, it is
necessary to notice the various events that lead up to the
political changes,  and the statutory provisions by which
they were brought about, in sofar as they relate to the
class of services with which we are concerned in this case.
The starting point of these changes was the announcenent of
his Mjesty’s Governnent dated the 20th February, 1947, that
power would be transferred to Indian hands by His Mjesty’'s
Government by June, 1948, in _accordance with the  Cabinet
M ssion Plan of May, 1946. Since then the attention of the
Government was engaged in the various steps to be taken to
bring about the transition as snpbothly as possible; One of
the steps taken in this direction, in so far as it concerns
this case, was the announcenment by H's Excellence they

Viceroy on the 30th, April, 1947. That announcenent
purported to relate to "grant of conpensation for premature
termnation of their service ill India to Menmbers of ~ G vi

Servi ces appointed by the Secretary of State and to regul ar
of ficers and British Warrant

548

Oficers of the Indian Naval and MIlitary Forces™, and was
inter alia as follows:

"1. H's Majesty’s Government have announced their intention
that the British Governnent’'s authority in India wll be
finally transferred to Indian hands by June, 1948: It is
the aim of H s Majesty’s Governnment that the transfer of
power should be effected in an orderly and regul ated ' nmanner
SO t hat the new authorities may assune their
responsibilities in conditions conducive to the best
interests of India and mai ntenance of good relations wth
Great Britain. H's Mjesty’'s Governnent are confident that
during this period of transition the Services and all those
who man them whether British or Indian will respond to this
call.

2. To those serving under covenant or other -form of
agreenment with the Secretary of State for India or who hold
conmi ssions fromH s Majesty the King, the transfer of power
will mean premature termnation on that date of a career
under the ultimate authority of H s Mjesty' s Governnent and
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the British Parlianent; and for many there is added to the
heavy call of present duty the burden of anxiety for their
own future and that of those who depend on them

3. The Government of India are naturally and rightly nost
anxious and H s Majesty’'s Government share their anxiety
that the administration shall not be weakened by the | oss of
experienced officers. To this end, Government of India
undertake that those nenbers of the Secretary of State’'s
Servi ces who continue to serve under the CGovernnent of India
after the transfer of power shall do so on their present
terns as to scales of pay, |eave, pensionary rights, and
safeguards in matters of discipline and that provisions to
this effect should be nade in the Treaty to deal wth
matters arising out of the transfer of power. The
Gover nnent of India wll  now propose to Provi nci a
Governnents that they should give sinmilar assurances to
menbers of the Secretary of State’'s service who agree to
join Provincial services.

4, The Governnent of India recognise that sonme |ndian
nenbers of the Secretary of State’s services
549

may be genuinely anxi ous about their prospects wunder the
Pr ovi nci al admi ni strations where they are at pr esent
enpl oyed, and every effort will be made to arrange suitable
transfers in such cases.
5. The Governnent of India agree that conpensation should be
payabl e to such Indian Oficers of these services as-

(1)are not invited to continue to serve under t he
CGovernment of India after transfer of power; or

(2)can satisfy the Governor-CGeneral that their actions in
the course of duty duringtheir service prior to the
transfer of power have danmaged their prospects, or that the
appoi ntnents offered to them are such as cannot be regarded
as satisfactory in the altered circunstances; or

(3)can show to the satisfaction of* the GovernorGeneral
that they have legitimte cause for anxiety about their
future in the Province where they are now serving, and that
no suitable transfer can be arranged.
But the Governnent of India feel that sentinments of

patriotismw Il naturally inmpel Indian Oficers to continue
to serve their country and that, in the light of the
undert aki ng that they have given, and the considerationthat
in fact Indian nmenbers of the Service will have inproved

prospects, there is no ground, save in these special cases,
for payment of conpensation to Indian officers on account of
the transfer of power.

6.H s Mjesty’'s Governnent have been reviewi ng the whole
posi tion. They have noted the undertaking | which the
Government of India have given in regard to officers / whom
they desire, should continue to serve under the Governnent
of India. They recogni se the force of the GCovernment of
India’s argunents, and they agree that to Indian Oficers
conpensati on should not be adm ssible except in the cases
which | have just nentioned.’” Many Indian nmenbers of the
Secretary of State's services will however becone nmenbers of
provincial services and in their cases His Maj esty’s
Covernment’'s agreenment that they need not be conpensated is
condi tional upon the Provincial Governnents guaranteeing the
exi sting terns of ser-

550

vice'. If they are not prepared to do so H's Mjesty's
CGovernment reserve the right to reconsider the nmatter.
7.Wth these reservations | am now authorised by His

Maj esty’s Government to inform menbers of the Secretary of
State’s services that they accept the obligation to see that
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they are duly conpensated for the termnation of their

careers consequent on t he transfer of
POWBI . . .o "
After this announcemnent was i ssued, H s Maj esty’ s

CGovernment, for various political reasons, decided to
advance the date of transfer of power and nmade an
announcenent on the 3rd June, 1947, detailing various steps
which were proposed to be taken to bring about an early
transfer of power. Paragraph 20 of

that announcenent ran as foll ows:

"The major political parties have repeatedly enphasized
their desire that there should be the wearliest possible
transfer of power in India. Wth this desire Hs Mijesty’s
CGovernment are in full synmpathy, and they are willing to
anticipate the date of “June, 1948, for the handi ng over of
power by the setting up of -an independent |ndian Government
or Governnments at an even earlier date. Accordingly, as the
nost expeditious, and indeed the only practicable way of
neeting this desire, Hs Mjesty's Government propose to
i ntroduce legislation during the current session for the
transfer —of power this year on a Domnion Status basis to
one or two successor authorities according to the decisions
taken as a result of this announcenent. This wll be
wi thout prejudice ‘to the right of the " Indian Constituent
Assenblies to decide in due course whether or not the part
of India in respect of which they have authority will renmain
within the British Commonweal th".

In pursuance of what was indicated herein, the Indian
| ndependence Act was passed on-the 18th July, 1947. In
pursuance of the power vested in the CGover nor Gener a
thereunder a nunber of |egislative orders were passed by
him The relevant provisions of the Indian Independence Act
as well as of sone of the Ilegislative orders wll be
presently noticed. But it

551
will be convenient at this stage to state the further steps
taken by the Governnent relating to the services of 'the kind
we are concerned with., in pursuance of their plan announced

on the 3rd June, 1947, to speed up the transfer ~ of power.
Wthin about two weeks after the -announcenment ~of His
Maj esty’s Covernment dated the 3rd June, 1947, a circular
letter was issued, by the Governnent of India to the Chief
Secretaries of all the Provincial Governments on the 18th
June, 1947, which inter alia stated as foll ows:

"That in view of the |l atest announcenment of H s Majesty's
Governnment (dated the 3rd June, 1947), it is essential to
ascertain with the |east possible delay, the w shes of
i ndi vidual officers to whomH s Excellency the Viceroy’s
announcenent of the 30th April 1947 applies in regard to
continuance in service after the transfer of power. Thi s
wi Il enabl e Governnent to decide which officers they should
continue to retain in service after the transfer of | power
and to make arrangenents to replace officers who desire to
quit service, of their own accord or whom Gover nnent may not
wish to continue in service".

The Chief Secretaries were accordingly asked to make
arrangenents "to send inmediately to every officer bel onging
to any service specified in the schedul e, and serving under
the Provincial Covernment, a copy of the enclosed letter
from the Government of India to the officers concerned,
whereby the officer was asked to communicate within ten days
of the receipt of the letter whether he wi shes to continue
in the service of the Government or whether he desires to
retire fromservice". The circular letter of the Governnent
of India to the Chief Secretaries further asked themthat in
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forwarding the replies received thereto fromthe individua
officers, they may informthem in case of persons who have
decided to quit service, the earliest date on which the
CGovernment will be in a position to release the officer and
in case of persons who offer to continue in service, whether
for any reason, they would prefer himnot to continue in the
service, notwithstanding the officer’s desire to remain in
t he

70
552
service and pointed out that in the latter case the
Provincial Governnent wll be incurring liability to pay
conpensati on. In pursuance of these instructions the

individual letters to the officers concerned were presunably
sent and replies were obtained, and the necessary orders
were passed in respect, at any rate, of such of the officers
whom the various Governments were not prepared to retain
service after the transfer of power. Pausing here, it wll
be seen that the announcenent of the Viceroy dated the 30th
April, 1947, and the circular letter issued by the Govern-
ment of India to the Chief Secretaries on the 18th June,
1947, as well as the individual letters issued by and under
the authority of the Government of India to those officers
on the sane date asking for information from them as to
their desire to continue in service or not, were all based
on the assunptions clearly stated or indicated therein, (1)
that transfer of power brings about an automatic premature
termnation of the services, (2) on'such termnation, it
woul d be open to the servant concerned either to decline to
continue in the service of the new Governnent or to offer to
continue his services, and (3) that in case the individua
servant intimated his desire to continue in service, it was
open to the CGovernnment either to, accept the offer or not.
Thus the continuance of service was contenplated only in
respect of such of the previous servants who intimted their
desire for the continuance of their services and whose offer
in this respect was accept ed. Wi | e, t herefore,
di sconti nuance of service was to be brought about by the
option of either of the parties and on such discontinuance
the servant was to becone entitled to conpensation, the
conti nuance of the service was a matter which would depend
upon the nutual consent of both, viz., the individua
servant and the Governnent concerned. That the position so
taken up nmust have been perfectly within the know edge  of
every one of the persons to whomthese circular letters were
sent is virtually admitted by the plaintiff hinmself in his
evi dence and al so appears clearly fromthe fact that a copy
of the Viceroy's announcenent dated the 30th April,
553

1947, appears to have been enclosed wth the individua
letters dated the 18th June, 1947, sent to each- of the
officers by the Governnment of India. The plaintiff hinself
in his letter dated the 2nd July, 1947, to the Chief
Secretary to the Governnent of Madras, wote as foll ows:

"I amin recei pt of your Menorandum No. 2738 of 1947-4,
Public (Special) Departnent, dated 5th June, 1947, encl osing

the announcenent of H's Excellency the Viceroy. | wish to
state that | desire to continue to serve the Madras
CGovernment and that | desire no transfer to any other
Province". (The reference to the date 5th June, 1947, s

probably a nistake since it is clearly admtted in the
plaint that the plaintiff intinated his desire to continue
in service inreply to the leter dated the 18th June, 1947.)

To conpl ete the course of events as regards the individua
case of the plaintiff, the further facts may be stated.
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After receiving this reply fromthe plaintiff dated the 2nd
July, 1947, the Chief Secretary to the Governnent of Madras
wote to him a letter dated the 7th August, 1947, as
fol | ows:

"I am to say that with reference to your reply to the
letter cited electing to continue in service after the
transfer of power, the Governnent have decided not to retain
you in service after 15th August, 1947. Your services wll
be termnated on the afternoon of 14th August 1947 and you

may proceed on |eave (your present |eave will be
automatically converted into | eave) pr eparatory to
retirement as from 15th August 1947. You may therefore
apply for the |eave (extension of |eave) for which you are
eligible direct to Government. The Accountant-General 1is
bei ng asked to certify the anpunt of |eave for which you are
eligible.

A formal conmunicationwill issue to you shortly from the

CGovernment. of India termnating your services as from 14th
August, 1947 AN

| amto express regret that the decisions in your case has
been del ayed so | ong".
This is clearly an advance intimation that the termnation
of the services of the plaintiff would becone

554

operative at the/very nonment when the 'transfer of power
cones into force, /i.e., onthe mdnight of 14th/ 15th
August, 1947. The nmention of the termination on the

afternoon of the 14th August, 1947, was cl early because of
the official practice that a person who hands over charge of
his office in the afternoon of a particul arday, = continues
in service and draws the salary for that day. (Vide Audit
Instruction (1) at page 163 of the Fundanental Rules, 3rd
Edition). A letter was i nmedi ately addressed by the Chief
Secretary to the Governnment of Madras under date 8th August,
1947, to the Under Secretary of State for India, India
Ofice, London, and a copy thereof was sent to the
plaintiff. The letter runs thus:

"I amdirected to say that M. K M Rajagopal an I.C. S.
proceeded on three nonths’ |eave on the 3rd June, 1947, and
that as he will not continue in the service of Governnent in
India, after the transfer of power, he will be entitled to
conpensation or settlement grant, as the case may be,  as
fromthe 15th August, 1947"

On the 8th August, 1947, a formal Government Order No. 377
was passed which is as foll ows-

"M. K M Rajagopalan |I.C. S proceed on
three nonths’ |eave on the 3rd June, 1947, and that as he
will not continue in the service of Government of India
after the transfer of power, he wll be entitled to
conpensation or resettlenent grant, as the case nay be, as
fromthe 15th August, 1947"

This order was published in the Fort St. Ceorge Gazette
dated the 19th August, 1947. Presumably this order ' (along
with other simlar orders) was also intimted to the
Governnment of India and the Government of India sent a
telegram to the Governnent of Madras on the 14th August,
1947, as foll ows:
services of........ Raj agopal an".

On the 29th Septenber, 1947, the Government of Madras passed
a G 0. sanctioning paynent of pound 4,500/- as conpensation
for the plaintiff and ordered disbursenent thereof by the
Account ant - Gener al . This conpensation was drawn by the
plaintiff in April,
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1950. In the light of this background it is now necessary
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to notice the various statutory provisions which brought
about the political change and particularly those which
relate to the services.

The instrunent which brought about the transfer of power
from the British Governnent to the Domi nion GCovernnment of
India in accordance with the announcenents of H's Myjesty’s
Government dated the 20th February, 1947 and the 3rd June,
1947, is the Indian Independence Act, 1947, (10 & 1.1 Ceo.
6, Ch. 30) passed by the British Parlianment and whi ch becane
law on the 18th July, 1947. The preanble thereto is as
foll ows:

"An Act to nake provision for the setting up in India of
two independent Doninions, to substitute other provisions
for certain provisions of the Government of India Act, 1935,
which apply outside those Dom nions, and to provide for
other matters consequential on or connected with the setting
up of those Dom nions".

By section | of the said Act two i ndependent Dom nions to
be known respectively, India and Pakistan, were to be set up
in India as from the 15th day of August, 1947, with
territories assigned to each "of “them as indicated in
sections 2,3 and 4 thereof. ~Under section 5, there was to
be a Governor-General for each of the Dominions to be
appointed by Hs Majesty who was to represent H's Mjesty
for the purposes of the governnent of the Dom nion. By
section 6 it was provided that Legislature of each of the
new Dom nions was to have full power to nmake |laws for that
Doni ni on including laws having extra-territorial operation
and | aws which woul d be valid notwthstandi ng any repugnancy
to the |law of England or to the provisions of any existing
or future Act of the Parlianent. It was also provided that
the assent to the laws as nade by the Legislatures, was to
be given by the Governor-Ceneral in the name of H s Mjesty
wi t hout any power of disallowance by H s Majesty and wi t hout
any power of reservation of l[aws for the significance of Hs

Maj esty’s pl easure. By section 7, it was speciflcally
provided that as fromthe 15th
556

August, 1947, His Majesty’s CGovernment in the United Kingdom
was to have no responsibility as respects the government of
any of the territories which, imedi ately before that day,
were included in British India. Tenporary provisions as to
the governnment of each of the new Dom nions as fromthe 15th
August, 1947, until such tine that each of the two Dom nions
evolves its own independent Constitution were nade by
sections 8 and 9. By section 8(1) the respective Constituent
Assenmblies of India, and Paki stan which had already cone
into existence and were functioning for the | purpose of
evolving a new Constitution for each of the Domnions, the
first by virtue of the Cabinet Mssion Plan of My, /1946,
and the second by reason of the announcenment- of His
Maj esty’s CGovernment dated the 3rd June, 1947, wer e
recogni sed as interim Legislatures for each of t he
Dom ni ons. By section 8(2) the pre-existing Governnent - of
India Act, 1935, with nodifications and adaptations to  be
nmade by the Governor-General and subject to any other
provision or alteration to be nade by the Constituent
Assenmbly functioning as the interim Legislature, was to
continue in force. By section 9 of the Act, the Governor-
CGeneral was given various and extensive powers to make
provisions in order to bring the provisions of the Indian
| ndependence Act into operation and for renovi ng
difficulties arising in connection with the transition of
power fromthe British Government to the Donminions and to
carry on the business of the Governor-General in Council in
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the interimperiod. It was specifically provided that the
CGovernor-Ceneral’s power in this behalf was to be
retrospective as fromthe 3rd June, 1947.

It will be seen that by virtue of the Indian -1ndependence

Act a completely independent Doninion of India was set up
with a whol ly i ndependent Legislature and with a conpletely
i ndependent Governnment free fromany kind of fetters as
regards their functioning, either from the British
Parliament or fromthe British Government. The Governnent
of the Donini on, however, was still to be carried on in the
557
nane of H's Myjesty the King of Geat Britain, by the
Governor-Ceneral of Indiia to be appointed by H's Mjesty.
The Ilearned Attorney-General strenuously contended that
these changes resulted in the energence of India as an
i ndependent Sovereign State and that it followed therefrom

on well-recognised principles of international law, that
this brought about automatic term nation of the contracts of
service between the prior Governnment and its servants. In

support of this principle of international |aw, the |earned
Attorney-General cited a nunber of authorities as also the
case in Wst Rand Central Gold Mning Co. Ltd. v. The
King(1l), which was quoted by this. Court in Virendra Singh
v. The State of Uttar Pradesh(2). On the otherhand, Shr

Nanmbi ar for the respondent stressed the fact that however
i ndependent the new Dom nion Governnent may be as regards
the functioning of its Legislature and of ~ its executive
Governnent, the new Governnent was still to function in the
nane of H's Majesty the King of Geat Britain and that,
therefore, the Dominion is not on the sane footing as an
i ndependent sovereign State, which obtains sovereignty over

a new country by virtue of conquest or cession. He urged
that the principle of international law relied upon. would
not apply to such a case. In support of his contention he

drew our attention to various other provisions in the Indian
I ndependence Act and to the various legislative orders
passed by the Governor-General by virtue of powers vested in
him under section 9 of the Indian | ndependence Act as also
to adaptations nmde in respect of various existing |aws.
The question as to whether the Indian |ndependence Act
brought about a full sovereign State for each -and every
purpose is one of considerable inportance and is not free
fromdifficulty. W do not wish to decide that question on
the present occasion. It appears to us that the present
case has to be decided with reference to the question as to
what exactly has been brought about by the I ndi an
| ndependence Act and the subsidiary |egislation whi ch
foll owed thereupon, in so far as they relate

(1) [1905] 2 K. B. 391

(2) [1955] 1 S.C R 415, 427.
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to the tenure of persons in the position of the plain-

tiff.

For this purpose it is necessary in the first instance to
have a clear idea as to what was the tenure of service  of
the plaintiff prior to the 15th August, 1947. Persons in
the position of the plaintiff were recruited directly by the
Secretary of State for |India by virtue of the powers
conferred on himunder section 244(1) of the Government of
India Act, 1935 (or under the corresponding provisions in
the prior Governnment of India Acts). The persons so
recruited, were appointed to the service called the Indian
Cvil Service. Each person so recruited had to enter into a
covenant by means of an indenture between hinself and the
Secretary of State. The indenture (whose form is to be
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found as Appendix | of the Indian Civil Service Mnual)
recited that the person was appointed by the Secretary of
State to serve H's Majesty as a Menber of the GCvil Service

of India and that such service was to continue during the
pl easure of H's Majesty, to be signified under the hand of
the Secretary of State for India with Iliberty for the
covenanter to resign the said service with the previous
perm ssion of the Secretary of State or of the Governnent
under which he was, for the time being, serving. The
i ndenture incorporated various covenants by the appointee
with reference to the exercise of his functions during the
period of his service such as (1) general fidelity, (2)
obedience to orders of general nature, (3) keeping of
regul ar accounts, preservation and due delivery and
production of private accounts, (4) not to msapply or
enpl oy for inproper purposes the property entrusted to his
care, (5) not to divul ge secrets, (6) not to accept corrupt
presents or to nmeke corrupt bargains, (7) not to trade
contrary 'to law or regulations, (8 not to quit India
wi thout  'leave and to satisfy all debts due to H's Mjesty
before departure, and (9) to nake prescribed paynents
towards pension, etc. Apart from these covenants, his
tenure was regul ated by a nunber -of statutory provisions
under the CGovernnent of India Act. Section 240, while
affirmng that the /service was at the pleasure
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of His Mjesty provided that dismssal or reduction in rank
shoul d be preceded by a reasonabl e opportunity for show ng
cause against the action proposed and that dismissal (or
renoval) from service could only be by an authority not
subordinate to the appointing authority-which in the present
case neant that the appellant could be disnissed or  renoved
only by the Secretary of State. The CGovernnent of India Act
contai ned also a nunber of provisions specially applicable
to a person recruited by the “Secretary of State. The
conditions of his service as regards pay, |eave, pension and
other natters were to be such as may be, prescribed by the
rules to be nade by the Secretary of State and  (in the
absence of any specific rules by the Secretary of State) by
the rules to be nade by the CGovernor-General or the Governor
of a Province in accordance as he was in service under the
Government of India or the Provincial CGovernment [section,
247(1D)] . In the matter of pronotions or |eave exceeding
three nonths or in the matter of an order of suspension,  he
was to be directly under the authority of the Governor-
General or the CGovernor, as the case may  be, exercising
their respective individual judgments [sections 247(2) and
(3)]. No award of pension |ess than the naxi mum pension
under the rules could be made except with the consent of the
Secretary of, State [section 247(6)]. He had the right to
approach the Governor-Ceneral or the Governor -in t he
exercise of their individual judgnment if he had any
grievance or conplaint in respect of his service and a right
of appeal to the Secretary of State as against the order. of
any authority which punished or formally censured him or
interpreted any rule to his disadvantage (section 248). The
Secretary of State had to make rul es; specifying the nunber
and character of the civil posts under the Crown which were
to be reserved for and to; be filled by persons belonging to
the Indian Civil Service recruited by him(section 246). |If
the conditions of the service were adversely affected by
reason of anything done under the Act or for any other
reason which might have appeared to the Secretary of State
to justify paynment of conpensation, he was entitled
71
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thereto, the conpensation being such as the Secretary of
State might fix. The said sumwas payable fromthe revenues
of the CGovernnment of India or the Provincial Government as
the case may be (section 249). It will be seen from the
above that the tenure of an Indian Civil Servant was
basically contractual but with conditions and prospects of
such service regulated by statute. A person recruited to
such service was in a very special position, in comnparison
wi th persons holding other civil posts of the Governnment of
India or the Provincial Government. He enjoyed a nunber of
rights and privileges attached to himby virtue of the fact
that he belonged to a specially recruited service wth
certain high posts reserved for himand having the right of
appeal to the Secretary of State in respect of mtters
rel ating to hi s service, by virtue of sections
244,246, 247, 248 and 249. Thus the Indian Cvil Service was
a specially privileged class of service under the Crown with
t he essential characteristic of direct and ultimte
protection by the Secretary of State representing His
Maj esty’ s Governnent.

Now it 1is necessary to notice the fundanental changes
brought about in this behalf by the’ |Indian |ndependence
Act. In the first instance the Secretary of State who, as a
Menber of British/Cabinet, acting in the nane of the Crown
and responsible to the British Parlianent, « was exercising
such control as was vested in himin respect of the affairs
of India and in particular as regards these services,
conpl etely di sappeared. It was specifically ‘provided by
section 7 (1)(a) of the Indian | ndependence Act, 1947, that
as a consequence of the setting up of the new Donminions as
from the appointed day (15th August, 1947) *"H's Majesty’s
CGovernment in the United Ki ngdom have no responsibility as
respects the governnent of any of the territories which
i medi ately before that day, were included in British
I ndi a". There was a further specific provision by way of
section 10 in the Indian Independence Act as regards the
Secretary of State services which was as foll ows:

"10. Secretary of State's services etc.
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(1) The provisions of this Act keeping in force provisions
of the Government of India Act, 1935, shall not continue in
force the provisions of that Act relating to appointnents to
the civil services of, and civil posts under, the Crown  in
India by the Secretary of State, or the provisions of  that
Act relating to the reservation of posts".

Now t he India (Provisional Constitution) O der of 1947 which
was i ssued by the Governor-General on the 14th August, 1947,
under the power of adaptation vested in him under section
9(1)(c) of the Indian Independence Act and which was to cone
into operation sinultaneously with it, gave effect  to the
above two provisions, viz., section 7(1)(a) and 'section
10(1) of the Indian Independence Act, by specifically delet-

ing from the Governnent of India AcT , 1935 the various
sections relating to the Secretary of State and his
services, i.e., sections 244, 246, 248 arid 249 and 278 to

284- A (vide schedule to the India (Provisional Constitution)
Order, 1947). Changes were al so made by the sane order in
sections 240 and 247 relating to conditions of service which
will be noticed presently, whose chief purpose was to
wi t hdraw the responsi bi of the Secretary of State as regards
matters covered by these sections. The resultant position
was clearly this. (1) There was no further recruitnent to a
special covenanted service by the Secretary of State. (2)
There was to be no statutory reservation of posts to be nade
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by the Secretary of State. (3.) The conditions of service as
nade by the Secretary of State no longer continued in
operation. (4) No right of appeal or approach to the
Secretary of State for redress of any personal grievances
relating to such servants, or right of conpensation, etc.
for any adverse action to be determ ned by the Secretary of
State, continued to subsist. True, sone of the conditions
of service previously governing these persons were continued
by section 10(2) of the Indian Independence Act and the

adapt ati ons made thereunder which will be noticed presently.
But apart fromthe question whether such continuance is
available to all the previous nenbers of the service a
matter which will be
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dealt with presently-the ultinmate -responsibility for the
fram ng and mai ntenance of -the conditions of service was no
longer with the Secretary of State.. It is also true that in
-respect of such of these civil servants whose services were
ret ai ned by ~the ~new Dom nion  Governnment the service
continued to be under the Crown (as shown by the adaptation

of section 240 of the Governnent of India Act). But this
was only because in theory the new Governnent of India was
still to be carried on in the nane of H s Majesty. This was

no nore than a synbol of the continued allegiance to the
Crown. The substance of the matter, however, was that while
previously the Secretary of State’'s services were under the
Crown in the sense that the ultinate -authority and
responsibility for 'these services was in the British
Parliament and the British Government, this responsibility
and authority conpl etely vani shed fromand after the 15th Au
"gust, 1947, as envisaged in-the Viceroy's announcenent of
the 30th April, 1947, and as specifically affirned by
section 7 (1) (a) of the Indian Independence Act. Thus the
essential structure of the Secretary of State services was
altered and the basic foundation of ~the contractual-cum
statutory tenure of the service disappeared. It follows
that the contracts as well as (the statutory protection
attached thereto came to an automatic and legal term nation
as held by the Privy Council and the House of Lords in
sonewhat anal ogous situations in Reilly v. The King(1l) and
Nokes v. Doncaster Amal gamated Collieries Ltd.(2).

To repel the above view of the change brought about by the
I ndi an | ndependence Act, |earned counsel for the respondent
relied on certain other provisions which nay now be noti ced.
These provisions far from supporting the contention of the
respondent, <clearly confirmthe above view. ~The first of
these is section 10(2) of the Indian Independence Act, which
is as follows:

"10. (2) Every person who-
(a) having been appointed by the Secretary of State, or
Secretary of State in Council, to a civil
(1) [1984] A.C. 176.
(2) [1940] A C. 1014,

563

service of the Crown-in India continues on and after the
appointed day to serve under, the Governnent of either of
t he new Domi nions or of any Province or part thereof,
shall be entitled to receive fromthe Governnents of the
Dom nions and Provinces or parts which he is from tine to
time serving the sane conditions of service as respects
remuneration, |eave and pension, and the sanme rights as res.
pects disciplinary nmatters or, as the case nmay be, as
respects the tenure of his officee or rights as sinilar
thereto as changed circunstances may pernit, as that person
was entitled to i medi ately before the appointed day".
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The contention of the learned counsel is that this
provi si on clearly i ndi cates that per sons previously
appointed by the Secretary of State to the Indian G vi
Service continue under the new Government and that they are
entitled to simlar conditions of service as they had
bef or e. According to himthe order of termnation of
plaintiff’s service being invalid, he nust be deened to
continue in service. But, it is to be noticed that the
above provision does not say that all persons previously
appointed shall he continued in service. It is very
carefully worded and nerely guarantees the sane conditions
of service, etc. to persons who "having been appointed by
the Secretary of State continue on and after the appointed
day to serve under the Governnent This section has nothing
to say as to who are the persons who continue in service and
receive the benefit. ~That was obviously left to be provided
by delegated |legislation in the shape of orders of the
CGovernor General by virtue of section 9(1)(a) of the Indian
| ndependence Act. The India (Provisional Constitution)
Order, 1947, referred to above deals with this nmatter in
article 7(1) thereof which runs as foll ows:

"Subj ect to any general or special orders or arrangenents
affecting his case, any person who i mediately before the
appointed day is holding any civil post under the Crown in
connection with the
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affairs of the Governor-Ceneral or ~Governor-General in
Council or of a Province other thanBengal or the Punjab
shall, as from that day, be deened to have been duly

appointed to the corresponding post under the. Crown in
connection wth the affairs of the Dominion of India or as
the case nay be, of the Province". The Schedule to this
Order also shows the adaptations nade in respect of sections
240 and 247 of the CGovernnent of India Act to give effect to
section 10(2) of the Indian I ndependence Act above quoted.
Now section 247 of the Governnment of India Act as adapted is
as follows:

"The conditions of service of all persons who, having been
appointed by the Secretary of State or the Secretary of
State in Council to a civil service of the Crowmn in India,
continue on and after the date of the establishment of the
Dom nion to serve under the Governnent of the Dom nion or of
any Province, shall-

(a) as respects persons serving in connection wth the
affairs of the Dom nion, be such as nay be prescribed by
rul es made by the Governor-Ceneral;

(b) as respects persons serving in connection
with the affairs of a Province-
(i)inregard to their pay, |eave, pension, general rights as
nedi cal attendance and any other matter which inmmediately
before the establishnent of the Dominion was regulated by
rules made by the Secretary of State, be such as 'may be
prescribed by rul es made by the CGovernor-Ceneral; and

(ii) in regard to any other matter, be such as nmay be
prescribed by rules made by the Governor of the Province".
Section 240(2) as nodified is as foll ows:

"No such person as aforesaid (referring to the persons
mentioned in section 240(1) which includes persons appointed
by the Secretary of State) who havi ng been appointed by the
Secretary of State or the Secretary of State in Council
continues after the establishnent of the Dom nion to serve
under the Crown in India shall be dismssed fromthe service
of His Majesty by any authority subordinate to the
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CGovernor-Ceneral or the CGovernor according as that person is
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serving in connection with the affairs of the Dom nion or of
a Province, and no other such person as aforesaid shall be
di smissed fromthe service of H's Majesty by any authority
subordinate to that by which he was appoi nt ed"

Taking these various provisions together, it is clear’
that the guarantee of the prior conditions of service and
the previ ous statatory safeguards rel ating to the
di sciplinary action are now confined to such as continue In
service on and after the establishment of the Dominion to
serve under the Crown, i.e., of the Covernment of the
Dom nion or of a Province, as the case may be. VWo the
persons are who fall within the category of persons so
continuing is clearly indicated by inplication in article 7
(1) of the India (Provisional Constitution) Oder, 1947,
al ready quoted, which says that any person who imediately
bef ore the appointed day is holding any civil post under the
Crown in connection, wth the affairs of the Governor-
General~ or Covernor-Ceneral in Council or of a Province,
shall, as fromthat day, be deened to have been duly ap-
pointed to  the corresponding post wunder the Crown in
connection with the affairs of the Donminion of India, or, as
the case may be, of the Province. It is clear that the
conti nuance contenpl ated by section 10(2) (a) of the Indian
I ndependence Act and by section 240(2) and section 247 of
the Governnent of 'India Act as adapted, is the continuance
i mpliedly brought about by this deemng provision in article
7(1) of the India (Provisional Constitution) Oder. But it
has to be noted that ‘this provisionis specifically preceded
by the qualifying phrase "subject to any general or specia
orders or arrangenments affecting his case". Thus al
persons who were previously holding civil posts are deened
to have been appointed and hence to continue in. service,
excepting those whose case is governed by "general or
special orders or arrangenents affecting his case", Now,
omitting "general orders" which has no application in this
case, there can be no reasonable doubt that the  specia
orders or arrangenents contenplated herein, in so far as the
566
nmenbers of the Secretary of State’'s services are concerned,
are the special orders or arrangenents which followed on the

Vi ceroy’s announcenent dated the 30th April, 1947, _in
pursuance of which the individual civil servants had -been
circul ari sed and their wi shes ascertained, and the

CGovernments concerned had finally intinmated their option not
to invite the continuance of the service of  particular
i ndividuals as has happened in the case of the present
plaintiff. To repel this conclusion, the |earned counse

for the respondent urges (1) that the "special orders or
arrangenents" contenplated by article 7(1) of the 1ndia,
(Provisional Constitution) Order, 1947, nust be valid orders
or bilateral valid arrangenents nmade by the appropriate
authority, ampngst which category, according to him the
order of termnation of the service of the plaintiff-
respondent, issued by the Chief Secretary to the Governnent
of Madras on the 8th August, 1947, does not fall, and (2)
that the previous history comencing fromthe announcenent
by the Viceroy is not admissible to construe the neani ng and
effect of the Indian Independence Act and the |legislative
orders nade by the CGovernor-General thereunder. As regards
the first objection above, there is no reason to think that
the words "special orders or arrangenents" indicate either a
valid order or a bilateral and valid arrangenment. In view
of the history as set out 'above and the extreme urgency
with which all these steps had necessarily to be taken be-
fore the appointed day in order to facilitate a snooth
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transition, the legislative authorities concerned nust be
taken to have proceeded on a recognition of the factua
situation as it then existed. For a sinmilar approach in a
simlar situation see for instance Raj Rajendra Malojirao
Shitole v. The State of Madhya Bharat(1l) where this Court
held that article 385 of the Constitution proceeded on a
recognition of the factual situation, at the tine, relating
to the matter involved. Even apart fromthis answer to the
objection, the objection itself appears to be based on a

nm sappr ehensi on. It is true there is no clear evidence in
t he
(1) [1954] S.C.R 748, 757.
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case that the order of term nation of the service of the
plaintiff was one made with the sanction of then Secretary
of State. It may also bethat the decision not to retain
his services as and fromthe 15th August., 1947, was based
on his past record as-admtted in the witten-statenent and
works 'serious hardship in view of his not having had an
opportunity to show cause. But it was an order to cone into
operation-at the precise noment when the Indian | ndependence
Act cane into force. At that noment the Secretary of State’'s
concern with this matter was at an end. There is no reason
to think that an order of this kind with the sanction of the
Central Governnent, not purporting to exercise a power of
termnation of services, but acting on the assunption
implicit in the Viceroy's announcenent that the services
would cone to an automatic termnmination and intimating the
decision of the appropriate Governnent not to retain the
services of the plaintiff as and fromthe 15th August, 1947,
is not within the conpetence of the very Governnent under
whose service, the plaintiff wanted to serve. The very
nature of the situation denmanded the taking of such
anticipatory decisions and the comuni cation of the sane to
the person concerned, in order to becone operative at the
crucial nonment of the transition of power. As regards the
second objection, it appears to us that the contention as
regards t he in admissibility of ref erence to the
announcenment of the Viceroy and the action taken thereupon
by the Central and the Provincial Governnents, both in its
general aspect as also with reference to individual cases
like that of the plaintiff, is w thout, any substance,. ~The
phrase "special orders or arrangenents affecting his case"
in article 7(1) of the India (Provisional Constitution)
Order, 1947, <can only refer to this and similar ~other
material culmnating in the orders and arrangenents rel ating
to the concerned individuals. That there were ~any other
ki nd of special orders or arrangenments contenplated by this
provision concerning the Secretary of State’'s services has
not been suggested and it is clear there were none. That
such previous material which led up to the particular
| egislative provision is

72
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admi ssible in evidence has been so held in Ladore v.
Bennett (1) which was held valid in Govindan Sel |l appah Nayar
kodakan Pillai v. Punchi Banda Mudanayake(2). As pointed
out by Lord Atkin in the case in Ladore v. Bennett(3) at
page 477, such documents indicate the materials which can be
taken to have been before the Governor-General when he
passed the relevant |egislative order. Thi s materi a
indicates quite clearly that while the initial option to
continue or not in service was with the servant concerned,
the final option. to continue himor not to continue himwas
with the appropriate Governnent and that the special orders
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or arrangenments contenplated were the action taken in
pursuance of that final option

It was faintly suggested that the Viceroy's announcenent
of the 30th April, 1947, was before His Mjesty’'s Covernment
deci ded to advance the date of transfer of power by nearly a
year and that the original announcenent contenplated a
treaty between the British Governnent and the future
Dom nion Government to regulate all these matters and that
since no such treaty has in fact been entered into, the
announcement was not adm ssible in evidence. The fact that
the transition of power took the formof l|egislation by the
British Parlianent and not of a regular treaty between the
two Governments in view of the changed circunstances is not
a matter which can in any way effect the situation so far as
it relates to the particular matter with which we are con-
cer ned. It is that very announcenent that has been acted
upon after the further announcement of the 3rd June, 1947.
This appears clearly fromthe fact that the circular letter
of the Governnent of India to the various provincial Chief
Secretaries referred to this very announcenent and from the
further fact ~that the letter which was sent to each and
every individual civil servant was acconpanied by a copy of
the sai d announcenent .

It is clear, therefore, fromthe above discussion that
apart fromthe fact that the Secretary of State
(1) [1939] A.C 468.
(2) [1953] A .C 514, 528.
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and his services disappeared as fromthe 15th August 1947,
section 10(2) of the Indian Independence Act and article
7(1) of the India (Provisional Constitution) Order proceeded
on a clear and unequivocal recognitionof the validity of
the various special orders and the individual arrangenments
made and anount to an inplicit statutory recognition of the
principle of automatic termination of the services | brought

about by the political change. In-our opinion, therefore,
the services of the plaintiff cane to an automatic term -
nation on the energence of |ndian Dom nion. The specia

order and arrangenent affecting his case that ,%as nmade in
pursuance of the Viceroy’'s announcenment resulted in his
service not being continued fromand after the 15th August,
1947, and the plaintiff is not entitled to the declaration
prayed for.

The |learned Judges of the Hi gh Court in coming to the
concl usi on they did, have, wth respect, nissed t he
significance of the phrase "special orders or arrangenents
affecting his case" wused in article 7(1) of “the India
(Provisional Constitution) Order, 1947, and failed to
appreciate that this was to be construed in the light of al
the relevant events that proceeded, comencing from and
following upon the announcenent of the Viceroy dated the
30th April, 1947.

The result is that the appeal is allowed, but 1in the
ci rcunmst ances without costs.
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