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El ection Di sput e-Di squali cati on--Convi ction by
Court--Rejection of nonm nation Paper-Rem ssion of .« sentence
by CGovernnent, if operates as reduction of sentence by

Court-Inference of consent to corrupt Practice from proved
facts’ if a mxed question of fact and | aw Refiresentaton of
the People Act, 1951 (43 of 1951), ss. 7(b), 100(1)(b)-Code
of Crimnal Proeedure (Act V of 1898), s. 401-

HEADNOTE

The appellant’s nom nation paper for election to the Assam
Legi slative Assenbly was rejected by the Returning O ficer
on the ground of disqualification under S. 7(b)" of the
Representation of the People Act, 195, in that he had  been
convi cted and sent enced to three years’ ri gorous
i mprisonnent under s. 4(b) of the Explosive Substances Act
(VI of 1908) and five years had not expired after. his
rel ease. The appellant had applied to the Election
Conmi ssion for renoving the said disqualification but it had
refused to do so. The appellant’s sentence was, ~— however,
remitted by the Governnment of Assam under s 401 of the Code
of Crimnal Procedure and the period for which he was
actually in jail was less than two years. The El ection
Tri bunal held that the nomi nation paper had been inproperly
rejected and set aside the election but the H gh Court
taking a contrary view, disnissed the election petition
Held, that the High Court was right in holding that the
appel | ant was di squal i fied under S. 7(b) of t he
Representation of the People Act and that his nom nation
paper had been rightly rejected. That section speaks of a
conviction and sentence by a Court and an order of rem ssion
of the sentence under S. 401 of the Code of Crimna
Procedure, unlike the grant of a free pardon, cannot wi pe
out either the conviction or the sentence. Such order is an
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executive order that nerely affects the execution of the

sentence and does not stand on the sane footing as an order

of Court, either in appeal or in revision, reducing the

sentence passed by the Trial Court.

Venkat esh Yeshwant Deshpande v. Enperor, A l.R 1938 Nag.

513, distinguished.

Ganda Singh v. Sanmpuran Singh, (1953) 3 E.L.R 17, over-
rul ed.

Hel d, further, that an inference as to whether a successfu

candidate was a consenting party to the corrupt ractice
under

134

S. 100(i)(b) of the Act fromfacts found on evidence was a

guestion of fact and not a m xed question of fact and | aw.
Meenakshi M1 Ils, Mduyai v. The Comm ssioner of |ncone-tax,
Madyas, [1956] S.C. R 691, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeal No. 375 of 1959.
Appeal fromthe Judgnent and Order dated the 12th August,
1958, of the Assam High Court in First Appeal No. 11 of
1958.

L. K. Jha and Sukumar Ghose, for appellants Nos. 1 to 3.

G S. Pathak and Naunit Lal, for respondents Nos. 1 and
2.

1960. Cctober 27. . The Judgnent of the Court was delivered
by

WANCHOO J. -This is an appeal on a certificate granted by the
Assam High Court in an election matter. ~An election was
held in the doubl e-nenber constituency of Coalpara to the
Assam Legi sl ati ve Assenbly. Nomi nation papers were filed on
the 19th January, 1957, by a nunber of  persons including
Anirara Basumatari (hereinafter-called the appellant). He
was a candi date for the seat reserved for scheduled tribes.
The nom nation paper of the appellant was rejected’ by the
returning officer on the ground that he was disqualified
under s. 7(b) of the Representation of the People Act, No.
XLITlT  of 1951, (hereinafter called the Act). The ~pol ling
took place on February 25,1957, and Khagendranath and H¥im
Chandra Rabha were elected, the latter being a nmenber of a
schedul ed tribe. Thereupon an election petition was fil ed
by an el ector challenging the election of the two successfu
candidates on a nunber of grounds. of - these grounds,
however, only two are now material, nanely, (1) that the
nom nati on paper of the appellant was wongly rejected, and
(2) that a corrupt practice was commtted by the successfu
candi dates inasmuch as voters were carried on nechanically
propelled vehicles to the polling booths. The el ection
tribunal held on the, first point that the noni nation

135

paper of the appellant had been inproperly rejected. On the
second point it hold that the corrupt practice alleged had
not been proved. In the result, the election was set aside.
Thereupon there was an appeal by the two successfu
candi dates to the H gh Court. The H gh Court was of the
vi ew that the nom nation paper of the appellant was properly
rejected; further on the question of corrupt practice the
Hi gh Court agreed with the conclusion of the tribunal. In
the result the appeal was allowed and the election petition
was ordered to be dism ssed. There was then an application
to the High Court for a certificate to appeal to this Court
which was granted; and that is how the matter has come up
bef ore us.
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The nmain contention on behalf of the appellant is that the
Hi gh Court was wong in coming to the conclusion that the
nom nation paper of the appellant was properly rejected
under s. 7(b) of the Act. That provision |lays down that a
person shall be disqualified for being chosen as a menber of
ei t her House of Parlianment or of the Legislative Assenbly or
Legi slative Council of a State if he is convicted by a court
in India of any offence and sentenced to inprisonnent for
not |ess than two years, unless a period of five years, or
such |l ess period as the El ection Commission rmay allow in any
particular case, has elapsed since his release. The
appellant in this case was convicted under s. 4(b) of the
Expl osi ve Substances Act No. VI of 1908, and sentenced to
three vyears rigorous inprisonment on July 10, 1953. The
nom nation paper in this case was filed in January 1957 and
the election was held in February 1957 and therefore five
years had not el apsed since his release. But though the
appel | ant was sentenced to three years’ ri gorous
i mprisonnent, his sentence was remtted by the Governnent of
Assam on__Novenber 8, 1954, under s. 401 of the Code of
Crim nal Procedure and he was rel eased on Novenber 14, 1954,
The contention of the appellant before the election tribuna

was that in view of this rem ssion his sentence in effect
was reduced to a period of |less than two years and therefore
he could not be/'said to have incurred disqualification
within the neaning of s.7(b). This contention

136
was accepted by the tribunal and that is why it held that
the nomination paper of the —appellant was i mproperly

rejected. Wen the case canme to be argued in the H gh Court
on behalf of the successful candidates, two argunents were
addressed in support of the plea that the nom nation paper
of the appellant was properly rejected. In the first place,
it was urged that in view of the provisions of Articles 72,
73, 161 and 162 of the Constitution read with s. 401 of the
Code of Crimnal Procedure, the State Government  had no
authority to remt the sentence of the appellant; and
secondly even if the rem ssion was properly granted it would
not affect the sentence inposed by the Court, though the
appel I ant ni ght not have had to undergo part of the sentence
after the date of the remnission order. The Hi gh Court did
not decide the question as to the power of the State
Government to grant remssion in this case as it had not

full materials before it because the matter was not raised
before the tribunal, though it was inclined to the view that
the State Covernment night not have such power. But the

Hi gh Court was of the opinion that a rem ssion of sentence
did not have the sane effect as a free pardon and did not
have the effect of reducing the sentence passed on the
appellant from three years to less than two years, even
though the appellant might have remained in jail <“for |ess
than two years because of the order of remi ssion

VWhat s. 7(b) lays down is that there should be a conviction
by a court in lIndia for any offence and a sentence  of
i mprisonnment for not less than two years in order that a
person nmay be disqualified for being chosen as a nmenber of
ei ther House of Parlianment or of Legislative Assenbly or of
Legi slative Council of a State. |In terns, therefore, the
provision applies to the case of the appellant for he was
convicted by a court in India and sentenced to inprisonnent
for nore than two years. Further the period of five years

had not expired after his release. The appellant had
appl i ed to the Election Conmission for renoving t he
di squalification but it had refused to do so. The rmain

guestion therefore that falls for consideration is
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whet her the order of remission has the effect of reducing
the sentence in the sane way in which an order of an
appellate or revisional crimnal court has the effect of
reducing the sentence passed by the trial court to the
extent indicated in the order of the appellate or revisiona
court.

Now it is not disputed that in England and India the effect
of a pardon or what is sonetinmes called a free pardon is to
clear the person fromall infamy and fromall consequences
of the offence for which it is granted and from al
statutory or ot her disqualifications fol l owi ng upon
convi ction. It makes him as it were, a new man: (See
Hal sbury’s Laws of England, Vol. VII, Third Edition, p.
244, para 529). But the same effect does not follow on a
nere rem ssion which stands on a different footing

altogether. In the first place, an order of rem ssion does
not w.pe out the offence; it also does not wpe out the
convi cti on. Al that it does is to have an effect on the

execution of the sentence; though ordinarily a convicted
person would have to serve out the full sentence inposed by
a court, he need not do so with respect to that part of the
sentence which has been ordered to be remitted. An order of
rem ssion thus does not in any way interfere with the order
of the court; it affects only the execution of the sentence
passed by the court and frees the convicted person from his
liability to undergo the full term of inprisonment inflicted
by the court, though the order of conviction and sentence
passed by the court still stands as it was. The power to
grant remssion is executive power and cannot . have the
effect which the order of anappellate or revisional court
woul d have of reducing the sentence passed by the tria
court and substituting in its place the reduced sentence
adjudged by the appellate or revisional court. Thi s
distinction is well brought out in the follow ng passage
from Water’'s " Constitutional Law' on the effect of
reprieves and pardons vis-a-vis the judgnent passed by the
court inposing punishnment, at p. 176, para 134:-

" Areprieve is a tenporary suspension of the

18
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puni shrent fixed by law. A pardon is the rem ssion of such
puni shnment . Both are the exercise of executive functions
and should be distinguished fromthe exercise of judicia
power over sentences. The judicial power-and the executive
power over sentences are readily distinguishable,’ ~-observed

Justice Sutherland, 1 To render a judgnent is a judicia
function. To carry the judgnment into effect is an executive
function. To out short a sentence by an act of clemency is
an exerci se of executive power which abri dges t he
enforcenent of the judgnment but does not alter- it qua
j udgrment’ . "

Though, therefore, the effect of an order of remissionis to
wi pe out that part of the sentence of inprisonment which has
not been served out and thus in practice to reduce the
sentence to the period already undergone, in |aw the order
of rem ssion nmerely neans that the rest of the sentence need
not be undergone, |eaving the order of conviction by the

court and the sentence passed by it untouched. |In this view
of the matter the order of rem ssion passed, in this case
though it had the effect that the appellant was re. |eased
from jail before he had served the full sentence of three
years’ inprisonnent and had actually served only about

si xteen nmonths’ inprisonnent, did not in any way affect the
order of conviction and sentence passed by the court which
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remained as it was. Therefore the terms of s. 7(b) would be
satisfied in the present case and the appellant being a
person convicted and sentenced to three years’ rigorous
i mprisonnent would be disqualified, as five years had not
passed since his rel ease and as the El ecti on Conmi ssion had
not removed his disqualification

We may now refer to a nunber of cases on which reliance has
been placed on behalf of the appellant. In Venkat esh
Yeshwant Deshpande v. Enperor (1), Bose, J. (as he then
was), observed as follows at p. 530: -

" The effect of an order of remission is to wipe out the
remtted portion of the sentence altogether and not nerely
to suspend its operation; suspension

(1) A 1.R 1938 Nag. 513.
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is separately provided for.. In fact, inthe case of a
pardon in England statutory ~and other disqualification
foll owing  upon conviction are renoved and the pardoned man
is enabled to mmintain an action against any person who
afterwards ~defames himin respect of the offence for which
he was convicted. That may not apply in full here but the
effect of an order of remission is certainly to entitle the
prisoner to his freedomon a certain date."

It is urged that if the effect of an order of remission is
to wipe out the remitted portion of the sentence altogether
it means that the sentence is reduced to the period already
undergone and the order of remssion has the same effect as
an order of an appellate or revisional court reducing the
sentence to the period already undergone. That case,
however, dealt with a different point altogether, namely,
whet her a rem ssion having been granted and having taken
effect it could be cancelled thereafter. It was in that
context that these observations were nade. Even 'so, the
| earned judge was careful to point out that there was a
di fference between a pardon and a rem ssion and the effect
of an order of remssion is to entitle the prisoner to his
freedom on a certain date. That (case is no authority for
the view that the order of rem ssion anounts to changi ng the
sentence passed by a conpetent  court and substituting
therefor the sentence of inprisonnent already undergone up
to the date of rel ease follow ng the order of renission.

Ref erence was also made to a nunber of election cases in
which the view which has been urged on behalf of the
appel l ant seens to have been taken. W nmay refer to only
one of them nanely, Ganda Singh v. Sanpuran ~Singh (1),
whi ch has specifically dealt with this point. In that case
an order was passed by the Mharaja of Nabha granting
amesty to all political prisoners detained or convicted
under the Punjab Public Safety Act, 1947, as  applied to
Nabha State, and rel easing themunconditionally. The sane
order also provided for grant of remission to- persons
convi cted for offences other than political offences on

(1) (1953) 3 E.L.R 17.
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a certain scale. The successful candidate in that case was
sentenced to nore than two years’ rigorous inprisonnent
under the Punjab Public Safety Act, as applied to Nabha
State, and was thus a political prisoner. He was therefore
rel eased before he had served two years inprisonnent. The
main plank of the election petition in that case was that
the successful candidate was disqualified under s. 7(b) of
the Act in viewof his conviction and sentence and the
election tribunal held that rem ssion by gover nnent
(executive authority) has the same effect as an order passed
by a court of law in appeal or on revision and that under s.
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7 of the Act the court has to | ook to the ambunt of sentence
i nposed on a person and it nade no difference whether the
sentence was reduced by a court of law on appeal or by
revision or by the powers of the governnent reserved for it
under s. 401 of the Code of Crimnal Procedure, as, the
effect in both cases was the same. W are of opinion that
this viewis incorrect, though perhaps on the facts of that
case the order of the tribunal was right for it seens that
political prisoners had been granted a pardon by the Ruler
of Nabha and not a mere remnmission under s. 401 of the Code
of Crimnal Procedure. W cannot agree that remnission by
government has the same effect as an order passed by a court
of law in appeal or on revision. It is true that under s.
7(b) of the Act one has to look at the sentence inposed; but
it rmust be a sentence inposed by a court. Now where the
sentence inmposed by a trial court is varied by way of
reduction by the appellate or revisional court, the fina
sentence is again inposed by a court; but where a sentence
i nposed by a court-is remitted in part under s. 401 of the
Code of Crim nal Procedure that has not the effect in | aw of
reduci ng the sentence inposed by the court, though in effect
the result my be that the convicted person suffers |ess
i mprisonnent than that inmposed by the court. The order of
rem ssion affects the execution of the sentence inposed by
the court but does not affect the sentence as such, which

remains what it was in spite of the order of renission. It
is also well to renmenber that

141

S. 7(b) speaks of the conviction and sentence passed by a

court of law, it does not -speak of the period of
i mprisonnment actually suffered by the convicted person. The
ot her election cases to which our attention was drawn by the
| earned counsel for the appellant are simlar and they are
all in our opinion wongly decided. W are therefore of
opinion that the H gh Court was right in the viewthat the
nom nati on paper of the appellant was properly rejected.

The next contention on behalf of the appellants is that both
the Hi gh Court and the tribunal were wwong in holding that a
corrupt practice wthin the neaning of s. 100(1)(b) read
with s. 123(5) had not been proved in this case. The case
of t he appel lant was that voters were carried by
mechanically propelled vehicles to the polling booths by
Bi rendra Kumar Nath who was in-charge of the electioneering
canpai gn on behal f of the Congress Party and Bhol aram Sarkar
who was president of the Primary Congress Committee of
Dhupdhar a. The successful candi dates were both contesting
the el ection as nom nees of the Congress Party and therefore
these two persons who carried electors in  nechanically
propell ed vehicles to the polling booths did so as agents of
the successful candidates and with their consent. The High
Court as well as the election tribunal hold that though
Birendra Kumar Nath and Bhol aram Sarkar m ght be deenmed to
be the agents of the successful candi dates for purposes of
the el ection and though the hiring of mechanically propelled
vehicles by the agents for conveyance of electors to polling
booths had been proved, there was no proof that this was
done with the consent, express or inplied, of the successfu

candi dat es. The Hi gh Court pointed out that consent,
express or inmplied, of the candidates was necessary for
purposes of s. 100(1) (b) and was of the viewthat on the
facts proved in this case such consent could not be inferred
and the circunstances did not convincingly lead to an
i nference that the corrupt practice in question was
conmitted with the know edge and consent of the successfu

candidates. In view of this concurrent finding of the Hi gh
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Court and the
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tribunal on this question, nanely, whether there was
consent, express or inplied, of the successful candidates to
the commssion of this corrupt practice, it is in our
opinion idle for the appellant now to contend that there was
consent express or inplied, as required by s. 100(1)(b).
The inference whether there was consent or not from the
facts and circunstances proved is still an inference of fact
fromother facts and circunstances and cannot be a question
of law as wurged by |learned counsel for the appellant.
Ref erence in this connection may be nade to Meenakshi MIIs,
Madurai v. The Comm ssioner of Income-tax, Madras(1l), where
it was held that a finding of fact, even when it is an
inference from other ~facts found on evidence, is not a
guestion of |aw and that such an inference can be a question
of law only whenthe point for determination is a mxed
guestion of law and fact. |In the present case the only
guestion i's whet herthe corrupt practice was commtted wth
the consent of the candi dates, whether express or inplied,
and the —question whether such consent was given in the
circunstances of this case is a question of fact and not a
m xed question of |awand fact and therefore the finding of
the Hgh Court as well as the tribunal that there was no

consent, either /express or inplied, 1in our opi ni on
concludes the matter. There is no force in this point
ei t her.

The appeal therefore fails and is hereby dismssed wth
costs.
Appeal di sm ssed
(1) [1956] S.C.R 691
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