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PETI TI ONER
COW SSI ONER OF | NCOVE TAX, KARNATAKA, BANGALORE

Vs.

RESPONDENT:
M S. SHAAN FI NANCE (P) LTD., BANGALORE

DATE OF JUDGVENT: 20/ 03/ 1998

BENCH
SUJATA V. MANOHAR, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
Wth C. A No. 1646/1994 and C. A. Nos 1692-1693/1998 [Ari sing
out of S.L.P. (C) Nos. 3592-3593/1997]
JUDGMENT
Ms. Sujata V. Manohar, J.

Del ay condoned.

Leave granted.

These appeals raise a commopn question relating to the
assessees’ entitlenent to investmnent allowance under Section
32A of Incone-tax Act, 1961. The  assessee conpanies, as
their nanes suggest, are financial companies which purchase
machi nery and hire out the nachi nery to nmanufacturers under
agreenments of hire. The comon question in these appeals
relates to the entitlenment of the assessees to investnent
al | owance under Section 32A of the Incone-tax Act, 1961. For
the sake of convenience, we are setting out the question as
franmed in Civil Appeal Nos. 7077-78 of 1993. The question is
as follows:

"whether, on the facts and in the

ci rcunst ances of the case, the

Tribunal was right in holding that

in respect of the machineries owned

by the assessee, but leased to

third parties and used by them for

the nmanufacture of article or

thing, investnent al | owance was

al | owabl e under sec. 327"

The assessees are not thenselves nmanufacturers of any
article or thing. The machi neries, however, which are owned
by them are hired to different persons for the purpose of

their business of manufacturing. 1In respect of these
machi neri es, assessees clained investnment allowance under
Section 32A. In all these proceedings, the concerned Hi gh

Courts, being the High Courts of Karnataka and Madras, have
hel d the assessees as entitled to investnent all owance under
Section 32A. Hence these appeal s have been preferred before
us.

The rel evant provisions of Section 32A are as foll ows:

"32A. (1) In respect o a ship or an

aircraft or machinery or plant

specified in sub-section (2), which
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is owned by the assessee and is
whol Iy used for the purposes of the
busi ness carried on by him there
shall, in accordance wth and
subject to the provisions of this
section, be allowed a deduction, in
respect of the previous year in
which the ship or aircraft was
acquired or the machinery or plant
was installed or, if the ship

aircraft, machinery or plant is
first put to use in the i mediately
succeedi ng previous year, then, in
respect of that previous year, of a
sum by way of investnent all owance,
equal to twenty-five per. cent, of

the actual cost of the ship
aircraft, machinery or plant to the
assessee:

Provided that ...........
(2) The ship or aircraft or
machinery or plant referred to in
sub-section (1) shall be the
foll owi ng, nanely:-
(a) a new ship or new aircraft
acquired after /the 31st day of
March, 1976, by an assessee engaged
in the business of operation of
ships or aircraft;
(b) any new nmachinery or plant
installed after the 31lst day of
March, 1976 -
(i) for t he pur poses of
busi ness of gener ati on or
di stribution of electricity or
any other form of power; or

(ii) in a small scal e
i ndustrial undertaking for the
pur poses of busi ness of

manuf acture or production of
any article or thing; or

(iii) in any other industria
undertaking for the purposes
of business of construction
manuf acture or production of
any article or thing not being
an article or thing specified

inthe Ilist in the E eventh
Schedul e. "
[ Underlini ng ours]
Therefore, in respect, inter alia, or plant and

machi nery for which an investnent allowance is clained in
any relevant previous year, an assessee nmust satisfy the
foll owi ng conditions:
(1) The mmchinery should be owned by the assessee.
(2) I't should be wholly used for the purposes of the

busi ness carried on by the assessee, and
(3) The machinery must cone under any of the categories

specified in sub-section (2) of Section 32A

Sub-section (2) describes such machinery, plant as also
ship or aircraft. Under sub-section (2)(b)(iii) any new
machinery or plant installed after 31st of Mrch, 1976 in
any industrial undertaking for the purpose of nmanufacture or
production of any article or thing, not being an article or
thing specified inthe list in the Eleventh Schedule is
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eligible for investnent allowance. In the present case, the
machinery satisfies this description under Section 32A
(2)(b)(iii). The depart ment, however, cont ends t hat
i nvest ment all owance can be clainmed by the assessee only in
a case where the aircraft should be acquired by an assessee
which is itself engaged in the business of operation of
ships or aircraft. Under sub-section (2) (b), however, any
such express requirement that the assessee nust hinself use
the plant or machinery is absent. Section 32A(2)(b) nerely
describes the new plant or machinery which is covered by
Section 32A. The plant or nachinery is described wth
reference to its purpose. for exanple, sub-section (2)(b)(i)
prescribes "the purposes of business of generation or
distribution of electricity or any other formof power".
Sub-section (2)(b)(ii) refers to small scale industria

undert aki ngs which may use the nachinery for the business of
manuf acture or production of any article, and sub-section
(2)(b)(iii1) refers to the busi ness of construction

manuf acture or production of any article or thing other than
that specified in the Eleventh Schedule. Sub-section 2(b),
therefore, refers to the uses to which the machinery can be
putt. It does not specify that the assessee hinsel f shoul d
use the machinery for these purposes. In the present case,
the person to whom the nmachinery is hired does use he
machi nery for speci fied pur poses under Section
32A(2)(b)(iii). that / person, however, is not the owner of
the machinery. The High Courts of Karnataka an Madras have
held that |ooking to the requirenents specified in Section

32A the assessees, in the present case, fulfil all the
requirements of that section, assessee is the owner of the
machi nery and also uses the machinery hinmself.  In other

cases, investnment allowance cannot be granted. W have to
exam ne this contention

We have already set out the three requirements of
Section 32A(1) which entitle an assess to clai minvestnent
al  owance. On of the requirenents is that the nmachi nery nust
be wholly wused for the purpose of such assessee’s business.
When the business of the assessee is |leasing  of such
machi nes, the nachines so | eased out are being used for the
purpose of the assessee’s business. The incone by way of
hire charges which the assessee receives is also taxed as
busi ness i ncone of the assessee.

Sub-section (2) of Section 32A, however, requires to be
examned to see whether there is any provision in that sub-
section which requires that the assessee should not nerely
use the machinery for the purposes of his business, but
shoul d hinsel f use the nmachinery for the purpose of
manuf acture or for what ever other purpose of machinery is
desi gned. Sub-section (2) covers all itens in respect of
whi ch investnent allowance can be granted. These itens are,
ship, aircraft or machinery or plant of certain Kkinds
specified in that sub-section. In respect of a new ship or a
new aircraft, Section 32A(2)(a) expressly prescribes  that
the new ship or the new aircraft should be acquired by an
assessee which is itself engaged in the business  of
operation of ships or aircraft. Under sub-section (2) (b),
however, any such express requirenent that the assessee nust
himsel f use the plant or machinery is absent. Section
32A(2)(b) merely describes the new plant or machi nery which
is covered by Section 32A. The plant or nmachinery is
described with reference to its purpose. for exanple, sub-
section (2)(b)(i) prescribes "the purposes of business of
generation or distribution of electricity or any other form
of power". Sub-section (2)(b)(ii) refers to snall scale
i ndustrial undertakings which nay use the machinery for the
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busi ness of nanufacture or production of any article, and
sub-section (2)(b)(iii) refers to t he busi ness of
construction, manufacture or production of any article or
thing other than that specified in the Eleventh Schedul e.
Sub-section 2(b), therefore, refers to the uses to which the
machi nery can be putt. It does not specify that the assessee
hi nsel f should wuse the machinery for these purposes. In the
present case, the person to whomthe machinery is hired does
use he machinery for specified purposes under Section
32A(2)(b)(iii). that person, however, is not the owner of
the machinery. The High Courts of Karnataka an Madras have
held that |ooking to the requirenents specified in Section

32A the assessees, in the present case, fulfil all the
requirenents of that section, assessee is the owner of the
machi nery and al so uses the machinery hinself. In other

cases, investment allowance cannot be granted. W have to
exam ne this contention.

W have already set out the three requirements of
Section 32A(1) which which entitle an assess to claim
i nvest nent al l owance. On of ~the requirenents is that the
machi nery nmust- be wholly ~used for- the purpose of such
assessee’ s business. Wien the business of the assessee is
| easi ng of such machines, ~the machines so |leased out are
bei ng used for the purpose of the assessee’s business. The
i ncome by way of hire charges which the assessee receives is
al so taxed as business incone of the assessee.

Sub-section (2) of Section 32A, however, requires to be
examned to see whether there is any provision in that sub-
section which requires that the assessee should not nerely
use the machinery for the purposes of his business, but
shoul d hinsel f use the nachinery for  the purpose of
manufacture or for what ever other purpose of nmachinery is
desi gned. Sub-section (2) covers all itens in respect of
whi ch investnment allowance can be granted. These itens are,
ship, aircraft or machinery or plant of certain Kkinds
specified in that sub-section. In respect of a new ship or a
new aircraft, Section 32A(2)(a) (expressly prescribes that
the new ship or the new aircraft should be acquired by an
assessee which is itself engaged in the business of
operation of ships or aircraft. Under sub-section (2) (b),
however, any such express requirement that the assessee nust
hinmsel f use the plant or machinery is —absent. Section
32A(2)(b) merely describes the new plant or machi nery which
is covered by Section 32A. The plant or nachinery is
described with reference to its purpose. for exanple, sub-
section (2)(b)(i) prescribes "the purposes of business of
generation or distribution of electricity or any other form
of power"”. Sub-section (2)(b)(ii) refers to small scale
i ndustrial undertakings which nay use the machinery for the
busi ness of nanufacture or production of any article, and
sub-section (2)(b)(iii) refers to t he busi-ness of
construction, manufacture or production of any article or
thing other than that specified in the El eventh Schedul e.
Sub-section 2(b), therefore, refers to the uses to which the
machi nery can be putt. It does not specify that the assessee
hi nsel f should wuse the machinery for these purposes. In the
present case, the person to whomthe machinery is hired does
use he machinery for specified purposes under Section
32A(2)(b)(iii). That person, however, is not the owner of
the machinery. The Hi gh Courts of Karnataka and Madras have
held that 1|ooking to the requirenents specified in Section

32A the assessees, in the present case, fulfil all the
requirenents of that section, assessee is the owner of the
machi nery and also uses the machinery hinself. In other

cases, investment allowance cannot be granted. W have to
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exam ne this contention

A simlar view has been taken by the Andhra Pradesh
High court in the case of Conmissioner of Income-tax v.
Vi nod Bhargave (169 ITR 549) where Jeevan Reddy, J. (as he
then was) held that where | easing of machinery is a node of
carrying on business by the assessee the assessee woul d be
entitled to devel opment rebate. the court observed, (p.551):
. Once it is held that |easing out of the machinery is
one node of doing business by the assessee and the incone
derived from leasing out is treated as business incone it
woul d be contradictory in terns to say that the machinery is
not used wholly for the purposes of assessee’s business.”

The appel | ant -departnent, however, relies upon certain
observations of this Court in commi ssioner of Incone-tax v.
Narang Dairy Products (219 I TR 478) where a Bench of two
judges of this Court” said in the context of devel oprment
rebate in respect of new machinery and plant that not only
shoul d the ownership of the plant and machinery be with the
assessee but also its wuser by the assessee for the purpose
of his " business. The assessee before the Court in that case
carried on_the business of manufacture of mld powder. The
entire machinery for the purpose of his business was all owed
devel opnent rebate in the assessnent year 1965-66. However,
in August 1969 sone of the machinery was let out by the
assessee for a period of three years with a provision for
renewal or for outright purchase, to a third party. This
Court said that the wi thdrawal of _devel opment rebate was
justified since the' transaction of  letting out wth a
provision for outright purchase  anmounted to a transfer of
the machinery as defined in Section 2(47) of the lncome-tax
Act, 1961.

The ratio of this decision would not apply to the cases
which are before us. |In the case of Narang Dairy products
(supra) this Court has pointed out that when the nachinery
was let out by the assessee to Hindustan lever Limted it
cannot admt of any doubt that the machinery or plant could
not and was not used by the assessee for the purpose of the
busi ness carried on by him which was the business of
manufacture of mlk powder. Therefore, the assessee could
not be considered as having used the nachines only of the
pur pose of his business. Secondly, in the case  of Narang
Dairy Products (Supra) the transaction was a transacti on of
hire with the right of outright purchase. The Court was of
the view that the words "otherwi se transferred" may be w de
enough to cover such a situation

This Court also relied upon the decision of the Keral a
H gh Court in Blue Bay Fisheries (p) Ltd. v. Conmssioner of
I ncome-tax (166 |ITR 1) in the case of narang Dairy Products
(supra). In the case of Blue bay Fisheries also, the
assessee purchased a trawler for its business. The traw er
was | eased to the transferee. under the agreenent “of |ease,
at the end of ten nonths, the trawier was to be sold to the
transferee. In terns of the agreement, the assessee also
took steps to obtain the approval of the concerned authority
for the sale of the trawler. The trawmer was to remain_in
the exclusive possessi on of the transferee and the
transferee was allowed to suitably alter the trawl er so as
to nake it a tug. The kerala H gh Court said that the terns
of the agreement showed that the right to exclusive
possessi on and enj oyment  of the traw er had been
transferred. The transfer was pernmanent and preparatory to
sale. Hence it amounted to transfer.

Nei ther of these cases deals with an agreenment of hire
of machinery in contradistinction to an agreement of hire
purchase. When the machinery 1is given on hire by the owner
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to the hirer on paynent of hire charges, the incone derived
by the owner is business income. The owner is also entitled
to depreciation on the machinery so hired out. The hirer, on
the other hand, who pays hire charges, is entitled to claim
these as revenue expenditure. The hirer has not acquired any
new asset. A transaction of hire is, therefore, of bail nent
of the nachinery. There is no extinguishment of any right of
the owner in the machinery. There is nerely a licence given
tothe hirer to use, for a tenporary period, the machinery
so hired. 1In the case of MS. Danodar Valley Corporation v.
The State of Bihar (AR 1961 SC 440), this Court exam ned
the contract wunder which the machinery and equi pment was
supplied by the Corporation to the contractors. The question
was whether it was a nere contract of hiring or a sale or a
hire purchase. The Court said (p.445): "It is well-settled
that a nere contract” of hiring, without nore, is a species
of the contract of hiring, without nore, it a species of the
contract of bailnent, which does not create a title in the
bai |l ee. But the “law of hire purchase has undergone
consi derabl e devel opnent during the last half a century or
nore and has introduced a nunber of wvariations, thus |eading
to categories, and it ~-beconmes a question of sone nicety as
to which category a particular contract between the parties
cones under."” W need not dwell on the niceties of a hire
purchase contract /between the parties of  a hire purchase
contract since we are concerned only with contracts of hire
simpliciter.

In the case of hire purchase agreenents, t he
department’s Circul ar No.9 of 1943 dated 23rd of March, 1943
provides, inter alia, that where under the terns of the
agreenent the equi prent shall eventual |y beconme the property
of the hirer or confer on the hirer an option to purchase
the equi prent, the transaction should be regarded as one of
hire purchase. |In such cases, the periodical paynments made
by the hirer should, for tax purposes, be regarded as made
up of (1) consideration for. hire to be allowed as a
deduction in the assessment and; (2) paynent on account of
purchase to be treated as capital outlet, depreciation being
allowed to the lessee on the initial value. In the case,
however, of hire of machinery, the owner is entitled to
depreci ati on.

In this connection, a reference may also be made to
Ms. KL Johar and Co. V. The Deputy Commercial Tax
Oficer, Coinbatore 111 (AIR 1965 SC 1082 at p.1090) where

this Court, while exanmining a hire purchase  agreenent,
poi nted out that such an agreenent has two elenents; (1)
el ement of bailment, and (2) element of sale in the sense
that it contenplates an eventual sale. In the absence of any
el enent of sale in the present case we do not see any reason
for treating the agreenment as "transfer" or disallow ng the
grant of investnent allowance, when the assessee conplies
with the requirenents of Section 32A. Section 32A is a
beneficial provision in a taxing statute. Full effect,
therefore, requires to be given to the |anguage wused in
Section 32A. As observed by this Court in C A AbrahamV.
I ncome-tax O ficer, Kottayamé& Anr. (AR 1961 SC 609 at p.
612), in interpreting a fiscal statute, the Court cannot
proceed to make good the deficiencies if there be any. The
Court must interpret the statute as it stands and in case of
doubt, in a manner favourable to the tax-payer. 1In the
present case, the |language of Section 32A covers |easing or
fi nance conpani es which give the machinery on hire as in the
present case.
In the prem ses, the appeals are dismssed with costs.
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