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The Judgnent of the Court was delivered by

P. VENKATARAMA REDDI, ~J. Thi's appeal by Special |eave is preferred by the
sol e accused in the Sessions Trial No. 583 of 1980 on the file of the
Additional District & Sessions Judge, Gorakhpur. The accused was convi cted
under Section 302 |I.P.C. on the charge of nurdering his relation by nane
H dayat Hussain at about 8 AAM on 28.:6.1980 on a public street. The
accused was sentenced to life inprisonnent. On appeal the Hi gh Court
confirmed the conviction and sentence.

The prosecution case is that on the crucial day at about 8 AM the
deceased was going to a nmeat shop with his son Al zaz @Guddu (P.W2). As
they canme close to the neat shop, the accused fired a shot fromhis
country-made pistol in front of the house of one Sidhu., The victim
col | apsed before the meat shop of Achhan (P.W3) and succunbed to the
injuries then and there. Though sonme people tried to overpower the accused,
he rel oaded his pistol and threatened themnot to risk their lives.
Thereafter, he fled away fromthe scene. P.WI, the father of the deceased,
on com ng to know of the incident came to the spot i mmediately. He saw t he
son of the deceased (P.W2) weeping by the side of the dead body. H's

cl ot hes were bl ood-stained. After sonme tine he got a conplaint drafted by
one Yusuf and handed over the sanme in the police station at 9.15 A M The
Head Constable registered the F.1.R P.W 6, the sub-Inspector of police

i mediately went to the scene of offence, took custody of the dead body
after having it photographed and prepared a Panchnama. Thereafter, P. W7,
the Senior Sub-Inspector, took over the investigati on and seized t he bl ood-
stained earth, enpty cartridge and bl ood stained Kurta of P.W2. On search
at the house of accused he found nothing incrimnating.

Post - nort em exam nati on was conducted by P.W5 who was the Medical Oficer
attached to District Hospital, Gorakhpur, on the evening of the sane day.
The following ante-nmorteminjuries were found on the body of the deceased:

"1. @un shot wound 1-12" x 1.2" cavity deep on the right back 9" bel ow the
root of the back and adjacent to the md line. Margins black, contused and
i nverted wound of entry.

2. @un Shot wound 1/2" x 4/10" x cavity deep on the chest 2" inner to right
ni ppl e, margi ns bl ack everted contused wound of exit. 6 pellets recovered
underneath this injury.”

The Doctor further noted that the injuries were caused by fire arm On

i nternal exam nation, he found 8 ounces of clotted blood in the thorax
cavity and laceration of right lung at several places. He found one pound
of blood in the stomach. According to the doctor, the deceased died due to
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shock and haenorrhage caused by the fire arminjuries and the death woul d
have occurred instantaneously. P.W 7 conducted the inquest and recorded
the statenents of witnesses. He filed the charge-sheet.

The notive for the crine as disclosed by P.W 1 is that the accused was
under the inpression that the deceased was having illicit relations with
the wife of the accused as the deceased was often protesting agai nst the
cruel treatnment being neted out to her and trying to help her. P.WI also
stated that there was sone altercation a week earlier whereupon the accused
threatened the deceased with dire consequences. The accused and the
deceased are rel ated.

The two eye-w t nesses exani ned by prosecution are P.Ws. 2 and 3. The eye-
witness P.W2 Aizaz Hussain was aged 7 years at the tinme of the incident
and 8 years at the tinme of giving evidence. He was studying in class | in
the |l ocal school. He gave an account of the incident and the circunstances
in which his father was killed. - He clearly inplicated the accused as
assailant. P.W 3, the neat shop owner turned hostile. However, he
supported the prosecution case partly.

Theref ore, much turns on the evidence of the child witness P.W2. The tria
court as well as the Hi gh Court were of the view that the testinony of
P.W?2 was clear and trustworthy and reliance could be safely placed on his
evi dence. The learned trial Judge noted that he had put several questions
to satisfy hinself if he could give rational answers to the questions. The
| earned Judge then noted that the witness was intelligent. However, a rider
was added to the effect that he could not fully understand the sanctity of
oat h. However, that does not by itself vitiate his evidence.

The | earned Judges of the H gh Court having noted the proposition that

cauti ous approach has to be adopted in appreciating the evidence of a child
wi t ness, proceeded to discuss the evidence. The Hi gh Court has pointed out
that the presence of this witness-P.W2 inthe conpany of his father at the
time of the incident cannot be doubted in view of the evidence of P.WS3
(who was decl ared as hostile witness) and P.WI, the informant. The Hi gh
Court then discussed the two all eged contradictions, i.e., about the dress
he was wearing and the deceased not having any noney in his pocket. The

Hi gh Court rightly explained away these contradictions by giving cogent
reasons. The High Court then discussed at | ength the nedical evidence and
came to the conclusion that there was really no inconsistency between the
ocul ar testinony and the nedical evidence. In any case, the H gh Court
relying on the decision of this Court in Leela Ram (D) through Duli Chand
v. State of Haryana J.T. (1999) 8 SC 274, observed that the prosecution
case cannot be rejected outright, even if there was sone doubt on the
guesti on whet her one shot was fired or two shots were fired. The fact that
the FIR was | odged pronptly naming the accused as the assail ant on the
basis of first hand information which P.WI got was al so considered to be
an inportant factor in support of the prosecution.

However, we find on a perusal of the evidence on record that the tria

court as well as the High Court failed to focus their attention to certain
cruci al aspects whi ch have undoubted bearing on the reliability of the

evi dence of the child witness-P.W2. The first and forenmpst aspect which
deserves attention is about the version of P.W2 as regards the actua
scene of offence. According to the prosecution case, the deceased was shot
at in front of the house of one Sidhu and he fell down in front of the neat
shop of P.W3 after walking for a little distance. In the site plan (K-9)
the place of occurrence is marked as ' A as spoken to by P.W7, the 1.0.
That spot is just in front of the house of Sidhu. The di stance between the
pl ace of shooting, i.e. Sidhu' s house and the nmeat shop of P.W 3 is about
5to 6 'paces’ according to PPW7. P.W7 stated nore than once that the
spot of shooting was pointed out to himby P.W2. P.W7 further stated that
P.W2 informed himthat his father after having been hit by the bull et

wal ked some di stance and fell down near the neat shop. The fact that the
site plan was drawn up after P.W2 pointed out the place of occurrence was
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stated by the 1.0. (P.W7), even in chief exam nation. The version of
P.W2, the child witness is materially different. According to him the
i nci dent took place at the nmeat shop itself. This is what P.W2
categorically stated

"The meat shop is at Baxipur. It is the shop of Achhan (P.W3). | and ny
father reached the neat shop. Before ny father could purchase neat, the
accused Budhu cane there and fired a shot. After receiving the bullet
injury, ny father fell before the shop of Achhan." This statement in chief
exam nation was further reinforced and clarified in the foll owi ng words: -

"At the meat shop ny father asked Achhan to weigh neat. At that tine,

besi de ny father other custoners were also present in the shop. Achhan was
wei ghing neat for the custonmers who were standi ng ahead of nmy father. There
were nmany custoners present at the shop of Achhan for buying neat. Wile ny
father was standing there were many persons standi ng before and after him
for buying neat. | was standi ng ahead of ny father. My father was fired at
the pl ace where he was standing. It is true that he fell flat."

Thus the witness was categorcial about the spot of occurrence being at the
nmeat shop-itself. He further stated in the questions put to himby the
Court that the bullet hit his father on his back. To a question as to what
his father was doi ng when he was shot at, the witness stated that his
father was buying neat. As already noted, according to P.W7, the earliest
version of P.W2 was that the accused shot himat a spot close to the neat
shop but before he reached the shop. P.W 7 drew the site plan as pointed
out by PPW2. If what is stated by P.W7 is correct, we have two different
versions fromP.W2 as regards the scene of offence. In any case, the

evi dence of P.W?2 does not fit into the prosecution case about the place of
occurrence. In the face of this discrepancy on a very inportant aspect, a
reasonabl e doubt arises as to the reliability of the evidence of this child
Wi t ness.

Anot her circunstance whi ch deserves notice is that as per the version of
P.W?2, the police cane to himfour or five days after the occurrence and
enqui red hi m about the details of murder and had al so taken himto the

pl ace of murder. P.W7, the |I.QO, ‘has a different story to tell. According
to him after sending the dead body for post-nortem he recorded the
statenments of wi tnesses, Achhan (P.W3) and Al zaz Hussain (P.W2) and got
the bl ood stained kurta renoved fromthe body of P.W2 and coll ected
sanpl es of blood stained soil etc. and thereafter inspected the place of
occurrence on being pointed out by P.W2 and prepared the site plan
accordingly. That nmeans P.W7 clains to have exam ned P. W2 on the day of
incident itself. But this version is belied by the categorcial statenent of
P.W2 that the police came to himonly after four or five days and made
enqui ries about the murder. P.W?7 adnitted that he did not record the dates
when he took the statement of each witnesses in the case diary-which is
very strange. Anongst the statements found in the first running pages of
the case diary, the statenent of P.W2 does not figure at all, as seen from
the cross-exam nation of P.W7: Al this supports P.W2's version that he
was contacted and exam ned by police only after four or five days. The
guestion then arises as to why there was such an inordinate delay in

exam ning him No explanation was forthconming fromthe investigating
officer in this regard. However, the |earned counsel for the respondent-
State has endeavoured to give a plausible explanation for this. ‘According
to him the |I.0O would not have felt it necessary to adduce the evidence of
the child witness on account of the fact that there was another eye

wi tness, nanely, P.W3, who was exani ned on the same day and who
unfortunately becane hostile later on. This explanation remains in the area
of surm se. The best person to throw light on this aspect is P.W7 but he
did not say a word about it. Moreover, P.W7 cane forward apparently with
an untrue version that he examned P.WZ on the day of the incident itself
and drew up the site plan as per the information given by him The fact
that P.W 2 was exani ned and taken to the spot only four or five days after
the incident while making it appear on record that he was exam ned on the
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sane day of the incident casts another doubt on the prosecution case. If
P.W2 was in the know of things, why should the police postpone the event
of examining himfor so many days? Wre they trying to project P.W2 as
eye-wi tness, having failed in their attenpts to get direct evidence of

ot hers? These are the inponderables in this case. On account of this, a
doubt has to be necessarily entertained as to whether P.W2 clainmed to be
an eye-witness on the day of the incident itself and he in fact w tnessed
t he occurrence.

One nore point of doubt which nakes the version of P.W2 vulnerable to
criticismis this: P.W2 stated that the police personnel were already
there at the spot by the time his grand-father (PW) reached and that the
pol i ceman brought a cot and pl aced the dead body on it. However, this
version is inconsistent with that of P.WI as well as the 1.0. According to
them the police reached the scene of offence only after the conplaint was
| odged by P. W 1 P.W6 found the dead body Iying flat on the ground. Al
this gives rise toa doubt as to when exactly P.W2 was at the scene of

of f ence:

Lastly, it is urged by the | earned counsel for the appellant that although
in the FIR_ _P.W2' s presence was mentioned by the informant, he did not
mention in the FIR that P.W2 told himthat the accused killed his father
In the cross-exam nation, P.WI stated that he forgot to mention this fact.
One way of looking at it is that having regard to the tenor of the FIR in
whi ch he nmade a general statenent that many persons tried to catch the
accused, the omi ssion to nention what he had been told by P.W 2 need not
be viewed seriously. Though, by itself, it may not be a significant

onmi ssion, but, coupled with other doubtful features emerging fromthe
evidence of P.W2 and the I.Q, this aspect cannot be brushed asi de.

In view of the doubtful features and other infirmties in the prosecution
evi dence as di scussed above, we are of the viewthat it is not safe to rely
on the evidence of P.W2 whose evidence needs to be scrutinized with due
care and caution. It is, however, unnecessary to probe into the other
guesti on whet her the ocul ar evidence is inconsistent with the nedica

evi dence. Though it is a case of concurrent finding by both the Courts
resting on the appreciation of evidence, we are of the viewthat the tria
court and the Hi gh Court overl ooked certain inmportant aspects in the
practical application of the rule of prudence and caution which the Hi gh
Court itself proceeded to apply in appreciating the evidence of child

wi tness. The High Court failed to take note of certain telling factors
emerging fromthe evidence on record. There was no critical appraisal of
the evidence of P.W2 except focusing attention on two all eged
contradictions of no significance and repelling the argunents based on
them Even if the finding that nmedi cal evidence does not go counter to-the
prosecution case is allowed to remain, there are other fatal infirmties in
the evidence relied upon by the prosecution which were not adverted to by
the High Court. In these circunstances, we are of the viewthat it is a fit
case for interference under Art. 136. Accordingly, we hold that the accused
is entitled to benefit of doubt and his conviction ought to be set aside.
We. therefore, allow the appeal and direct the authorities concerned to

rel ease the accused fromthe prison forthwth.




