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ACT:

Indian Citizenship Act 57 of 1955, s. ~9 and Citizenship
Rul es, 1956, r. '30-Applicability of provisions to suit
pendi ng when Act canme into force.

HEADNCTE
Respondent No. 1 was born in undividedlndia on July 3,
1934. He went to Pakistan in October 1950. In 1953 he

obtained a visa fromthe Indian Hi gh Comm ssion in Pakistan
and canme to India on July 22, 1953. After the expiry of his
peri od of stay he sought pernmanent settlenent in India: O
May 6, 1955 he filed a suit claimng that he was a ' m nor
when he went on a trip to Pakistan and had not ceased to be
an Indian citizen. He sought a pernmanent i njunction
restraining the Union of India and other —authorities from
deporting him The Munsif who tried the suit held that
respondent No. 1 had ceased to be an Indian citizen, —and
di sm ssed the suit. The District Judge in first appeal held
that being a m nor whose father was in India respondent no.1
coul d not by leaving for Pakistan, |ose his I ndi an
nationality. In second appeal the H gh Court of Allahabad
remanded the case to the first appellate court to determ ne
the question whether by having spent one year in Pakistan
after attaining majority respondent no. 1 had acquired the
citizenship of Pakistan. The High Court rejected the
contention on behalf of the State that in view of s.  9(2)
of the Indian Citizenship Act 1955 which cane into force on
Decenmber 30, 1955 and Rule 30 of the Citizenship Rules nmade
under the Act, the question whether respondent no. 1 was a
citizen of India or not could only be decided by the Centra

Gover nment . In taking this view the High Court relied on
the decision in Abida Khatoon's case in which a single Judge
of that court had held that s. 9 of the Ctizenship Act 1955
was hnot retrospective and could not take away the vested
right of a citizen who had already filed a suit to have his
claim for citizenship decided by a court. "the first
appel l ate court gave after remand a finding favourable to
respondent no. 1 and on receipt of this finding the High




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

Court dismssed the State’s appeal. The State then appeal ed
to this Court. The questions that fell for consideration
were : (i) whether s. 9 of the Act would apply to a suit
pending on the date when the Act came into force; (ii)
whether in view of the fact that the procedure established
by law before the conrencenment of the Act allowed the
guestion as to the acquisition of the citizenship of another
country to be determined by courts, there was by giving
retrospective operation to s. 9, a violation of t he
guarantee of personal liberty under Art. 21.

HELD : (i) The | anguage of sub-s. (1) of s. 9 is clear and
unequi vocal and | eaves no room for doubt that it would cover
all cases where an Indian citizen has acquired foreign
nationality between January 26, 1950 and its commrencenent or
where he acquires such nationality after its commencenent.
The words "or has at any tine between the 26th January 1950
and the commencenent of the Act, voluntarily acquired the
citizenship of © another country" would becone al nost
redundant /if only prespective operation is given to s. 9(1)

of the ‘Act. This according to the settled rules of
i nterpretati on cannot be done, [1010 F- G
1007

(ii) The Act has been enacted under the powers of the
Parliament preserved by Art. 11 in express terns and a |aw
made by Parlianent cannot, as. held in | zhar Ahned s case

be i mpeached on the ground that it is inconsistent with the

provisions contained in other Articles in Part Il of the
Constitution. The Par | i ament had al so | egi sl ative
conpetence under Entry 17, List 1 of Seventh Schedul e. It

could thus nmeke a provision, about the forum where the
guestion as do whether a person had acquired citizenship of
another country could be determined and this is what has
been done by r. 30. [1011 B-D
The cases that would ordinarily arise about |oss of |Indian
citizenship by acquisition of foreign citizenship would be
of three kinds : (1) |Indian citizens who voluntarily
acquired citizenship of a foreign, State perior/ to the
conmmencenent of the Constitution; (2) Indian citizens who
voluntarily acquired the citizenship of another State or
country between January 26, 1950 and Decenber 30, 1955 i.e.
the date of commencenent of the Act, and (3) Indian G tizens
who voluntarily acquired foreign citizenship after the date
of comencement of the Act i.e. Decenber 30, 1955. As
regards the first category they were dealt with by Art. 9 of
the Constitution. The second and third categories would be
covered by the provisions of S. 9 of the Act.. Therefore, if
a question arises as to whether when and how an Indian
citizen has acquired citizenship of another country that has
to be deternmined by the central Governnent by virtue of  the
provisions of sub-s. (2) of s. 9 read with r. 30 of the
Citizenship Rules. In view of the anplitude of the |Ianguage
enployed in s. 9 which takes in persons nentioned in
category (2) nentioned above, the entire argunent which
prevailed wth the Allahabad H gh Court in Abida Khatoon's
case can have no substance. [1011 D-H, 1012 C
| zhar Ahmad Khan v. Union of India, [1962] Supp. 3 S.CR
235, 244, 245., Akbar Khan Al am Khan & Anr. v. Union of
India, [1962] 1 S.C.R 779 and The Governnent of Andhra
Pradesh v. Syed Mohd. Khan, [1962] Supp. 3 S.C.R 288,
referred to.

Abi da Khatoon & Anr. v. State of. UP. & Os. Al.R
1963 All 260, disapproved.
(iii) The contention that retrospective operation of s.
9 woul d contravene Art. 21 of the Constitution could not be
accept ed. If the Parlianment was conmpetent under Art. 11
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which is a constitutional provision read with the relevant
entry in List | to legislate about’ cases of persons
bel onging to categories 2 and 3 referred to earlier it could
certainly enact a legislation in exercise of its sovereign
power which laid down a procedure different from the one
whi ch obtained before. The new procedure would Itself
becorme the "procedure established by |aw' within the neaning
of Art.’ 21 of the Constitution. [101 2 E-Q§

The High Court was therefore wong in the present case in
calling for a decision of the | ower appellate court on the
i ssue of the plaintiff having acquired or not t he
citizenship of Pakistan between July 3, 1952 and the date of
his return to India. [H gh Court accordingly directed to
have guestion determ ned by Central CGover nirent and
thereafter dispose of appeal finally]. [1013 B-(C

JUDGVENT:

Cl VI LL APPPLLATE JURI SDI CTI ON: Civil Appeal No. 347 of 1966.
Appeal by special |eave fromthe judgnment and order dated
December 11, 1963 of the Al lahabad H gh Court in second
Appeal No, 3809 of 1958.

1008

C. B. Agarwala, O P. Rana and Ravindra Rana, for the
appel | ant s.

Denial Latifi and M 1. Khowaja, for respondent No. 1.

The Judgnent of the Court was delivered by

Grover, J. This is an appeal by special |eave froma judg-
ment of the Allahabad H gh Court in which~ the principa

guestion for deternmination is whether s. 9 of ~the Indian
Citizenship Act. 1955, hereinafter called the "Act", which
cane into force on Decenber 30, 1955, woul d be applicable to
a suit which was pending on that date.

Respondent No. 1 was born on July 3, 1934. He went to
Paki stan in Cctober 1950. |In March 1953 he obtained a visa
from the Indian H gh Conm ssion in Pakistan for coming to
India. He cane to India on July 22, 1953. On July 20, 1954
the period of authorised stay expired and respondent 'No. 1
applied for permanent settlenent in India. He, however.
filed a wit petition in the H gh Court on July 15, 1954 but
the sanme was dism ssed on February 10, 1955 and respondent
No. 1 was directed to file a suit. He instituted a suit on
May 6, 1955. He clainmed that he was born in India  of
parents who were residing here and that he was a m nor~ when
he was persuaded by two muslimyouths to acconmpany them on a
trip to Pakistan. He went there without any intention to
settle there permanently. Later on he nmde efforts to
return but due to certain restrictions he was unsuccessful.
He had no alternative but to obtain a passport from the
Paki stan authorities in order to come to India. He had thus
never changed his nationality and continued to remain a
citizen of India. He sought a permanent injunction' res-
training the Union of India, the State of U P., District
Magi strat e, Kanpur and the Superintendent of Pol i-ce.
Kanpur. who were inpleaded as defendants from deporting him
The suit was contested and on the, pleadings of the parties
the appropriate issues were framed. The |earned Munsif held
that respondent No. 1 had gone to Pakistan for settling
there permanently and had ceased to be an Indian citizen

The suit was disnissed. Respondent No. 1 appealed to the
First Additional Civil Judge, Kanpur. The Teaned Judge was
of the view that respondent No. 1 had gone to Pakistan when
he was a nminor and when his father, who was his guardian

was in India. By his departure to Pakistan, respondent No.
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1 could not change his nationality. Even on a consideration
of the evidence it could not be held that he had shifted to
Pakistan with the intention of settling there permanently.
H s appeal was allowed and a permanent injunction as prayed

was issued. The Union of India and other appellants
preferred an appeal to the High

1009

Court. Before the Hi gh Court a prelimnary objection was

taken that the civil court had no jurisdiction to try the
guestion whet her respondent No. 1 had acquired t he
citizenship of Pakistan which matter had to be referred to
the Central Governnent under Rule 30 of the Citizenship
Rul es framed under the Act. This objection was repelled in
view of another decision of the Hgh Court according to
which s. 9 of the Act and Rule 30 could not operate
retrospectively and affect pending litigation. Before the
Hi gh Court the finding that respondent No. 1 did not go to
Paki stan with the intention of settling there permanently
was not chal l'enged by the appellants. The High Court was
inclined to agree with the lower appellate court that so
| ong as respondent No. 1 was a m nor he could not change his
Indian domicile because his parents were domiciled in this
country. The High Court~ proceeded to say that since
respondent No. 1 had spent one year in Pakistan after he
had” obtained mmjority it was necessary to investigate
whet her he had acquired, during that period, the citizenship
of Pakistan. An appropriate issue was franed and renitted
to the Ilower appellate court for its deternination. The
appel l ate court held that respondent No. 1 had not acquired
the citizenship of Pakistan since it was not legally
possible for himto do so for the reason that according to
| aws of Pakistan he coul d becone a nmajor only on “attaining
the age of twenty one. On Decenber 11, 1963 the Hi gh Court
di sposed of the appeal of the present appellants by
dismissing it in view of the findings which were in favour
of respondent No. 1.
Learned counsel for the appellants had contended before us
that the <civil <court had no jurisdiction to decide the
guestion of citizenship after the enforcenent of the Act
towards the end of the year 1955 in view of the provisions
of Rule 30 of the Citizenship Rules 1956 pronulgated .in
exercise of the Dower conferred by s. 1 8 (2) (h) of “the
Act. Section 9 is in the following terns
"S. 9(1) Any citizen of India ~who by
nat ural i sati on, registration or ot herw se
voluntarily acquires, or has at any tine
bet ween the 26th January 1950 and t he
comencenment of this Act, voluntarily acquired
the citizenship of another country, shall upon
such acquisition or, as the case may be, such
comencenent, cease to be a citizen of India :
Provided that nothing in this sub-section
shall apply to a citizen of India who " during
any war in which India my be engaged,
voluntarily acquires the citizenship of
another country, until the Central Governnent
ot herw se directs.

1010

(2) If any question arises as to Wether
when or how any person has acquired the
citizenship of another country, it shall be

determ ned by such authority in such rmanner
and having regard to such rules of evidence,
as may be prescribed in this behalf."

Rul e 30 provides:
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"Authority to det erm ne acqui sition of
citizenship of another country.-(1) If any
guestion arises as to whether, when or how any
person has acquired the citizenship of another
country, the authority to determne such
guestion shall, for the purpose of s. 9(2) by
the Central Government.

(2). The Central CGover nirent shal | in
det erm ni ng any such questi on have due regard
to the rules of evidence. specified in
Schedule I'11."
The wvalidity of the provisions of the Act and the Rules
is no longer open to challenge. ’'It has not been disputed

by learned counsel for respondent No. 1 that after the
enforcenent of the Act and pronulgation of Rule 30 the only
aut hority whi ch i's conpetent to det erm ne whet her
citizenship of Pakistan has been acquired by him is the
Central Government. But it has been strenuously urged that
the suit in the present case had been instituted prior to
the date of ‘enforcenent of the Act and therefore respondent
No. 1 was entitled to get this question determned by the

Courts and not by the Central Government. In other words s.
9 of the Act cannot be given 'retrospective operation so as
to be nmade applicable to pending proceedings. Thus the

first point which hasto be decided is whether s. 9 either
expressly or by necessary inplication ‘has been nade
applicable to or would govern pending proceedings. The
| anguage of sub-s. (1) is clear and unequivocal and |eaves
no room for doubt that it would cover all cases where an
Indian citizen has acquired foreign nationality between
January 26, 1950 and its commencenent or where he  acquires
such nationality after it-; commencenent. The words "or has
at any tinme between the 26th January 1950 and t he,
comencemnent of this Act. voluntarily acquired the
citizenship of another country” woul d become al npst

redundant if only prospective operation, is givento s. 9
(1) of the Act. This according to the settled rules of
i ntepretation cannot be done.

It nmust be renmenbered that Article 9 of the Constitution
provides that no person shall be a Ctizen of India by
virtue of Art. 5 or be-deened to be a citizen of ~India by
virtue of Art. 6 or Art. 8 if he has voluntarily acquired
the citizenship of any foreign State. , This. neans that if
prior to the comencenent of the Constitution a person’ had
voluntarily acquired the citizenship of any foreign State he
was not entitled” to 'claimthe citi-

1011

zenship of India by virtue of Arts. 5 and 6 or 8. This
article thus deals with cases where the citizenship  of a
foreign State had been acquired by an Indian citizen /prior
to the commencenent of the Constitution (vide |I|zhar Ahned
Khan v. Union of India) (1). Article 11, however, makes it
clear that Parliament has the power to make any provision
with respect to the acquisition and term nation of
citizenship and all other matters relating to citizenship.
The Parlianment could thus regulate the right of «citizenship
by law. As pointed out in the above decision of this Court
it would be open to the Parliament to affect the rights of
citizens and the provisions made by the Parlianentary
statute cannot be inpeached on the ground that they are
i nconsi st ent with the provisions contained in ot her
Articles, in Part Il of the Constitution. The Act has been
enacted under the powers of the Parlianent preserved by Art.
11 in express terns. The Parliament had also |egislative
conpetence under Entry 17, List | of Seventh Schedul e. It
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could thus mnmke a provision about the forum where the
guestion as to whether a person had acquired citizenship of
another country could be determined and this is what has
been done by Rule 30. The cases that would ordinarily arise
about loss of Indian citizenship by acquisition of foreign
citizenship would be of three kinds: (1) Indian citizens
who voluntarily acquired citizenship of a foreign State
prior to the comrencenent of the Constitution; (2) Indian
citizens who voluntarily acquired the citizenship of another
State or country between January 26, 1950 and Decenber 30,
1955 i.e. the date of comrencenent of the Act and (3) Indian
citizens who voluntarily acquired foreign citizenship after
the date of commencenent of the Act i.e. Decenber 30, 1955.
As regards the first category they were dealt with by Art. 9
of the Constitution. The second and the third categories
woul d be covered by the provisions of s. 9 of the Act. If a
guestion arises asto whether, when or how an Indian citizen
has, acquired the citizenship of another country that has
to be determ ned by the Central Governnent by virtue of the
provi sions ~of sub-s. (2) of s. 9 read with Rule 30 of the
Citizenship Rules.

Counsel for respondent No. 1-has relied on a decision of a
| earned Single Judge of the Allahabad H gh Court in Abida
Khat oon & Another v. State of UP. & Os. (2) which was
followed in the present case. There it was observed that a
litigant, after filing a suit, acquired a vested right to
have all questions determ ned by the court in which the suit
was filed and that the institution of the suit carried wth
it all the rights of appeal thenin force. Referring to the
nor mal principle t hat an Act i s ordinarily not
retrospective, that vested rights are not disturb-

(1) [1962] Supp 3 S. R 235, 244, 245,

(2) AI.R 1963 All. 260.

1012

ed and that the jurisdiction of the civil courts in pending
cases is not taken away by the creation of a new tribuna
for the determ nation of a particular question, the |[earned
judge held that there was nothing in the |language or the
schene of the Act to suggest that  Parlianment ~ wanted to
depart fromthese principles. W are unable to agree. In
our judgment fromthe anplitude of the |anguage enployed .in
s. 9 which takes in persons in category (2) nmentioned above
the intention has been nmade clear that all cases which come
up for determnation where an Indian citizen has voluntarily
acquired the citizenship of a foreign country after the
comencemnment of the Constitution have to be dealt with and
decided in accordance with its provisions. 1In this view of
the matter the entire argument which prevailed wth the
Al | ahabad court can have no substance.

It has next been contended that retrospective operation
should not be given to s. 9 of the Act because |loss of
Citizenship is a serious and grave matter and it involves
| oss of personal liberty. Under Art. 21 no person can be
deprived of his life or personal |iberty except according to
procedure established by law. The procedure established by
|aw before the commencenent of the Act was the ordinary
procedure of determination by civil <courts whenever a
guestion arose about loss of Indian citizenship by
acquisition of citizenship of a foreign country or State.
It is suggested by | earned counsel for respondent No. 1 that
by giving retrospective operation to s. 9 so as to nake it
applicabl e to pendi ng proceedi ngs the provisions of Art. 21
win be contravened or violated. This would render s. 9 of
the Act unconstitutional. It is sonmewhat difficult to
appreciate the argunent nuch less to accede to it. |If the
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Par | i ament was conpetent under Art. 11, which is a
constitutional provision read with the relevant Entry in
List 1, to legislate about cases of persons belonging to
categories 2 and 3 referred to at a previous stage it could
certainly enact a legislation in exercise of its sovereign
power which |laid down procedure different fromthe one which
obt ai ned before. The new procedure would itself becone the
"procedure established by law' within the nmeaning of Art. 21
of the Constitution. Therefore even on the assunption that
loss of Indian citizenship with consequent deportation nay
i nvol ve | oss of personal liberty within the neaning of Art.
21, it is not possible to hold that by applying s. 9 of the
Act and Rule 30 of the Rules to a case in which a suit had
been instituted prior to the commencenent of the Act there
woul d be any contravention or violation of that Article.

In conclusion it rmay be nentioned that this could, in
several cases, has consistently held that questions falling
within s. 9(2) have to be determned to the extent indicated
therein by the

1013

Central Governnent and not by the courts. Such matters as
are not covered by that provision have, however, to be
determ ned by the courts; (see Akbar Khan Al am Khan & Anr.
v. The Union of India & Os. (1) and | zhar Ahned Khan v.
Union of India) (2) and The Governnent of Andhra Pradesh v.
Syed Mohd. Khan) (3).

In the present case the H gh Court ought not to have called
for a decision of the | ower appellate court on the issue of
t he plaintiff having acquired or not acqui red t he
citizenship of Pakistan between July 3, 1952 and the date of
his return to India. The appeal is, consequently, allowed

and the order of the High Court is hereby set aside. It
will be for the H gh Court now to nake appropriate  orders
for determnation of the aforesaid question by the | Centra
CGovernment after which alone the High Court will be in a
position to dispose of the appeal finally. Costs wll abide
the result.

G C Appeal all owed.

(1) [1962] 1 S.C.R 779.

(2) [1962] Supp. 3 S.C.R 235.
(3) (1962] Supp. 3 S.C.R 288.
LI | Sup- C. 1/ 69- 2, 500- 31- 3- 70- G PF.




