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ACT:

Practice and /Procedure-Representation by mllers for
perm ssion to export rice-Permits granted on paynent of
surcharge to neet expenses of adm nistrative machinery set
up to ensure export-Wit of mandamus to refund noney
col | ect ed- When may be i ssued by this Court.

I ndi an Contract Act (9 of 1872), s. 72-scope of.

HEADNOTE

The respondent-State Government was exercising powers
del egated to it by the Central® CGovernment under the
Essential Commmodities Act, 1955. It introduced an ’'I'ncentive
Export Schenme’ wunder which, mllers, who delivered 50% of
their purchases to the Food Corporation of India towards
mll levy, would be eligible for _exporting rice either
within the State from one block to another or to States
outside. On paynent of admnistrative charges. On - the
representation of the mllers (appellants) that they could
not sell rice locally because there was no demand, and that
unl ess they were allowed to nmove rice outside the bl ocks or
outside the State there would be deterioration of” stocks
resulting in loss to both trade and the consuming public,
the State passed orders permttion the export of .rice
subject to the fulfilnment of their commtnents to the Food
Corporation and the paynment of adm nistrative charges; and
also set up the necessary administrative nachinery for
ensuring such export. Permits were accordingly granted on
terns and on condition of payment of the surcharge fixed.
and the millers paid the surcharge and received the benefits
under the permts. Thereafter, they clainmed refund of the
adnmi ni strative surcharge on the ground that the State had no
right to collect it and that they nade the paynents under
m stake of law. Were the State collected adnministrative
charges but could not grant permits, the State refunded the
noney, but, where mllers obtained permts and had taken
advantage thereof, the State contended that there was no
nm stake on the part of the mllers and that the paynents
were made voluntarily with full know edge of facts and in
di scharge of their contractual obligations.

The millers filed wit petitions praying for directions
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to the State to refund the admnistrative surcharges
collected from them but the Hi gh Court held that they were
not entitled to the relief on the grounds of delay,
i nsufficiency of particulars regarding expenses and charges
i ncurred by the CGovernnent, and the paynments being
vol unt ary.

Di sm ssing the appeals to this Court,
N

HELD: The petitions were rightly dism ssed by the H gh-
Court. Also, since various question of fact are involved as
to whether there was really a mstake, or whether it was a
case of voluntary payment pursuant to contractual rights and
obligations. the remedy under Art. 226 is not appropriate in
the present cases. [396C- D

(a) A nmandanus wll go where there is a specific |ega
right. If there is no other means of obtaining justice, the
wit of nmandanmus i's granted to enable justice to be done. A
wit of mandamus for recovery of noney could be issued only
when the petitioner was entitled to recover that noney under
sonme statute. An order for paynent of noney nmay sonetinmes be
nade to enforce a statutory obligation. A mandanus for
refund of tax coul d be issued when the assessments were held

to be illegal; but contractual obligations cannot be
enforced through a wit ~of mandamus. Normally, the parties
are relegated to a suit of enforce civil liability arising

out of a breach of contract or a tort, to pay an anount of
noney. Mandamus nmay also be refused where there is an
alternative remedy  which is equally convenient, beneficia
and effectua

[ 395F- 396(]
388

R V. Bristol and Exeter Railway Co. 1845(3) Ry. & Can
Cas. 777; Lekh Raj v Deputy Custodian, [1966] 1 S.C R 120.
Har  Shankar & ors. v. Deputy Exci se and Taxat i on
Conmi ssioner & Os., AIl.R 1975 S'C 1121; Sales Tax
of ficer Banaras & ors. v. Kanhaiya Lal Mikundal al Saraf,
[1959] S.C. R 1350; Sugannal v. State of Madhya Pradesh &
ors., Al.R 1965 S.C. 1740; Burnah Construction Co. V.
State of Orissa, [1962] Supp. 1 S.C R 242 and State of
Kerala v. Al umniumIndustries Ltd., 16 S.T.C 689, referred
to.

(b) The ground of delay on which the High Court, inthe
exercise of its discretion, refused to grant a mandanus is
not confined purely to the period of linitation. Though sone
of the petitions were filed within 3 years - fromthe date of
paynment, the delay is bound up with matters relating to the
conduct of parties in regard to paynents pursuant to
agreements between the parties.

[ 395B- C]

(c) In the present cases, several petitioners/  have
joined in the wit petitions. Since each has an individua
and i ndependent cause of action, such a conbination would be
open to the objection of m sjoinder even in a suit.

[ 395C- D]

(d) The issues regarding limtation, estoppel -and
guestions of fact in ascertaining the expenses incurred by
the CGovernnment for adm nistrative purposes of the schene and
allocating the expenses with regard to the quality as well
as quantity of rice covered by the permts, are triable nore
appropriately in a suit.

[ 395D

(e) The plea of mstake is a bare avernment in the wit
petition. The paynents did not disclose the circunstances
under which the alleged nm st ake occurred nor the
circunmstances in which the 1egal position becane known to
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the millers. Wether there was a mstake in paying the
amounts and when exactly the mistake occurred, are also
issues triable in a suit.
[ 1396D E]

(f) The Governnent did not support its demand for
adm ni strative charges either as a tax or a fee, but as a
condition of the permt and as a term of agreenent between
the parties to neet the maintenance and supervision ex
penses for the Schene of export pernits. Under s. 72,
Contract Act, 1872 if one party, wunder a mstake of |aw,
pays to another noney which is not due

by contract or otherw se, that noney has to be repaid. The
mstake is material only so far as it |leads to the paynent
bei ng made without consideration. But if a mstake of |aw
had led to the formation of a contract. s. 21 of the
Contract Act enacts that ~such a contract is not, for that
reason, voidable; ~and if nobney is paid under that contract,
it cannot . be said that the noney was paid under m stake of
law. It was paid because it was due under a valid contract,
and if it had not been paid, payment could have been
enf or ced.
[ 396E- 397A]

The State of Kerala etc. v. K P. Govindan Tapioca
Exporter etc. [1975] 2 S.C.R 635; State of Madhya Pradesh
v. Bhailal Bhai [1964] 6 S.C.R 261 and Shi ba Prasad Singh
v. Srish Chandra Nandi, 76 |.A. 244, referred to.

(g) Were the Hgh Court has, “in the exercise of its
di scretion refused to grant a wit ~of nmadanmus, this Court
does not ordinarily interfere

[ 394E]

Muni ci pal Corporation of  Geater Bonmboy v. Advance
Builders (India) Private Limted. [1972] | S/C. R 408 at p.
420 and D. Cawasji d Co. v. State of Msore [1975] 2 S.C. R
511 at p. 527, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION:. Civil Appeal s No. 2390-
2391 of 1972.
(Fromthe Judgnent and order dated 27-3-1972 of the
H gh Court of Andhra Pradesh in Wit Petition Nos. 3976-3977
of 1971.)
Cvil Appeal No. 604 of 1975
(Fromthe Judgnent and order dated 28-3-1973 of the Andhra
Pradesh H gh Court in Wit Petition No. 685/72).
389
Cvil Appeals Nos. 2423-2437
(Fromthe Judgnent and order dated 27-3-1972 of the
Andhra Pradesh High Court in Wit Petitions Nos. 3974, 3975,
3978, 4015, 4016, 4017, 4018, 4019, 4020, 4021, 4247, 4246,
4248, 4249 and 5779/71).
G vil Appeal Nos. 2584-2586 of 1972
(Fromthe Judgnent and order dated 28-3-1972 of the
Andhra Pradesh Hi gh Court in Wit Petition No. 606 and 620,
622/ 72). Civil Appeal s Nos. 281-286of 1973 (From the
Judgnent and order dated 28-3-1972 of the Andhra Pradesh
High Court in Wit Petitions Nos. 4642, 4643, 4644, 4701
4702 and 5776 of 1971)
Cvil Appeals No. 539-540 of 1973
(Fromthe Judgnent and order dated 27.3.1972 of the
H gh Court of Andhra Pradesh in Wit Petition NOS. 5170,
5173/ 71).
G vil Appeals No. 2019-2034 of 1973.
(Fromthe Judgnent and order dated 28.3.1972 of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

Andhra Pradesh High Court in Wit Petitions Nos. 4512, 4588,
4589, 4590, 4591, 4679, 4683, 4684, 4690, 4943, 4953, 4983,
5115, 5117 and 5118 of 1971)

Civil Appeal No. 653-662/74

(Fromthe Judgnent and order dated 28.3.1972 of the
H gh Court of Andhra Pradesh in Wit Petitions NOS. 603,
607, 609, 621, 627, 629, 738, 739, 744 and 746/72).

Cvil Appeals NOS. 637, 1837-1842 of 1973.

(Fromthe Judgnent and order dated 27.3.1972 of the
Andhra Pradesh High Court in Wit Petitions NOS. 343/72 and
5669/ 71, 254, 256, 260, 334, 562/72).

A. K Sen, for the appellants in CAs 2390-2391 & 2423-
2437/ 72.

P. A. Chowdhary, for the appellants in Cas 2019-
2034/ 73.

N. Bhaskar Rao, for ~the appellants in CAs 2390-2391
2423- 2437/ 72.

B. Kanta Rao, for all the appellants.

A. K/ Sen with'S. Markandeya and N. Madhusudan Raj, for
the appellants in CAs 604/ 75, 2584-2586/ 72 and 653-662/74. H

A K- _Senwith N Madhusudan Raj and G N. Rao, for the
appel l ants in CAs 281-286/73.

390

P. Ram Reddy with P.~ P. Rao, for the respondents in CAs
2390 2391 & 2423-2437/72, 281-282, 539, 540, 2019-2034/73;
rr. 2-4 in CA No. 664/75, 653-662/74 and 2584-2586/72; rr
1-3 in CA 1042/73 and for rr. in CA 636/73. 1837-1841/73.

P. P. Rao for Respondent No. 1 in CA 604/75.

S. P. Nayar and G rish Chandra for respondent No. 1 in
CAs 653-662/74 & rr. in CAS 2584-2586/72.

The Judgrment of the Court was delivered by

RAY, C.J. These appeals are by certificate from the
conmon judgrment dated 27 WMarch, 1972 of the Andhra Pradesh
Hi gh Court dismissing the wit petitions of the appellants.

The appellants filed the wit petitions for an
appropriate wit or order directing the respondent State of
Andhra Pradesh to refund the suns of noney collected from
the appellants as admni strative surcharges.

The appellants are dealers in foodgrains and held
licences issued in accordance wth the —provisions of
rel evant statutes and control orders.

Under the provisions of the Essential Comopdities Act,
1955 various Control orders have been issued for maintaining
or increasing supplies of any essential comodity or for
securing their equitable * distribution and availability at
fair prices. The Control orders contenplate regulation or
prohi bition or production, supply and distribution of
essential commodities and trade and commerce therein

The State Governnent exercising powers delegated to it
by the Central Governnent in accordance with the provisions
of the Essential Commodities Act issued several measures to
achi eve the objectives of the Control orders.

The Government of Andhra Pradesh introduced a schene
known as "lncentive Export Schenme". Under that Schene al
mllers who delivered 50 per cent of their purchases to the
Food Corporation of India towards nill levy would be
eligible for export wunder the Schenme. Incentive export
permits were to be granted in the ratio of 2: 3. The ratio
nmeant that if a mnmller delivered two additional wagons to
the Food Corporation of India he would be entitled to export
three wagons on private trade account. The last date for
delivering rice to the Food Corporation of India was fixed
as 20 My, 1971. The last date for issue of permts was
fixed as 31 May, 1971.

Permits were of four types. The A type of permts was
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for export fromone block to another within the State. Under
these permits admnistrative charge were Rs. 2.50 per
quintal. The type of pernits was for export fromthe State
of Andhra Pradesh to other States in the South. The
admi ni strative charges wunder the type pernmits were RS. 10/-
per quintal. The type permts was for export to any State
out si de Andhra Pradesh. The administrative charges for type
permts were RS. 8/- per quintal. The fourth
391
type of pernmits was for export of broken rice under the A
type or the A type permts and the surcharges were Re. 1.00
per quintal.

By an order dated 24 July, 1967 under section S of the

Essential Commodities Act, 1955 the Central Governnment
directed that the powers conferred on it by section 3 (1) of
the Essential Commbdities“ | Act, 1955 to make orders to

provide for matters specified in clauses (a), (b), (c), (d),
(e), (f), (h), (i) and (j) of sub-section (2) thereof shall

inrelation to foodstufls be exercisable also by a State
Covernment subject to the conditions (1) that such power
shal | be —exercised by a State governnment subject to such

directions, if any, as my be issued by the Centra
CGovernment in this behalf, and (2) .- that before maki ng any
order relating to any matter specified in clauses (a) and
(c) or in regard to regulation of transport of any

foodstuffs wunder clause (d) of section 3 (2) of the
Essential Conmodities Act, the State Government shall also
obtain prior concurrence of the Central CGovernnent.

By an order dated 30 Septenber, 1967 in  exercise of
powers conferred by section S of the Essential Commodities
Act the Central .- Governnent made an amendnent to the order
dated 24 July, 1967. The anendrment was to the effect that
before making an order relating to any matter specified in
clauses (a), (c) and (f) or in regard to t distribution or
di sposal of foodstuffs to places outside the State 'or in
regard to regulation of transport of any foodstuff under
clause (d) the State Governnent  shall obtain the prior
concurrence of the Central Government.

The State of Andhra Pradesh by an order dated 22 July,
1968 pursuant to the representation of the mllers for
export of rice outside the block but within the State passed
orders that permts for export of rice wuld be issued
subject to the fulfilnent of their conmtnents and that
adm nistrative charging of Rs. 2.50 per quintal ~of rice
woul d be collected from the millers before the issue of
permts.

Under the Southern States (Regulation of ~Export of
Rice) (Oder, 1964, Andhra Pradesh Rice and Paddy
(Restriction on Mvenent) order 1965 and the Andhra Pradesh
Ri ce Procurenment (Levy and Restriction on Sale order, 1967
every dealer or nmiller was required to supply a- mnimm
gquantity of rice to the State Governnent or its nom nees and
the balance, that is to say levy free rice, could be sold in
the open market or exported to the places outside the block
or State wunder permt issued by the State Governnent. The
representation of the mllers for permission to export rice
outside the block or the State was that the denial of
perm ssion to export rice would result in deterioration of
stocks and consequential loss to both the trade and
consum ng public.

The appellants applied for and obtained permits by
fulfilling two principal conditions. One was to satisfy the
statutory requirenents of supply to the Food Corporation of
India and the anot her was paynent of administrative
surcharges for every quintal of rice.
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In the petitions before the High Court the appellant
al | eged that they paid the surcharge under "trying
ci rcunst ances", "mstaken belief and inpression" that "the
respondent has the right to collect the surcharge". The
appel l ants al so all eged that having cone to know about
392
the correct |legal position in the natter they asked the
respondents to refund the administrative surcharges. The
respondents refused to refund any adm nistrative surcharge.

The appellants contended in the petitions that the
respondent CGover nnent has no right to col | ect any
adm ni strative surcharge, and, therefore the anount should
be refunded. The appellants alleged that they nmade the
paynments under m stake of | aw.

The High Court held that the Ilevy of administrative
surcharge is not backed by valid | egislative sanction". The
Hi gh Court said that the agreements between the State and
the appellant millers for export were an executive scheme
undertaken by " the State but liability to pay tax nust be
covered by the statute. The High Court expressed the view
that there could be no estoppel when both parties are under
a mstake of |aw

The High Court however hold that the appellants were
not entitled to any relief on three grounds. First, the
adm nistrative surcharges were paid voluntarily by the
appel l ants. The appellants thensel ves represented for issue
of pernmits. The appellants obtained the permts. They
exported rice wunder the pernits. The H gh Court, therefore,
held that the appellants cannot claimrefund of the entire
amount wi thout giving due credit for the expenses or charges
incurred by the Governnent for the issue of permts and for
t he supervi si on of export, transport and ot her
admini strative charges. The second reason-gi ven by the Hi gh
Court was that the Court would not be justified in
exercising discretion in favour of° the appellants who
voluntarily paid the administrative charges, obtained the
permts and derived considerable profits therefrom The
third reason given by the High Court was that there was
undue delay in claimng the refund.

The appellants contended that the three grounds on
which the H gh Court dismssed the wit petitions were
unsustainable. It is said on behalf of one of the appellants
(CGivil Appeals No. 2584 to 2586 of 1972) that in their
application dated 10 February, 1970 for refund of charges
paid by themthe appellants gave particulars of paynents
showi ng the dates of paynent, quantity «covered by the
permt, the anount of charges paid, the nunber  of permt
agai nst which paynment was nade as well as the challenge
under which the paynment was made Thereafter the appellants
called upon the Collector to furnish copies of regulations
under whi ch surcharge was coll ected. The Coll ector “by letter
dated 28 July 1970 informed the appellants that the State
Covernment al one was conpetent to give the copy of the
relevant rule or regulation wunder which surcharge was
collected. The appellants referred to the letters dated 22
Decenmber, 1970 and 2 January, 1971 by which the State
CGovernment refused to grant certified copy of the rule or
regul ation on the ground that it was part of the officia
correspondence not neant to be supplied to the private
party. In this back ground the appellants contended that
since 10 February, 1970 when the appellants denmanded refund
the appellants fromtime to tinme nade application for refund
and the last rem nder was on 30 Decenber, 1971. Sone of the
appel lants filed their wit petitions in the
393
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High Court in the nonth of Septenber, 1970 and sonme of them
filed A, their wit petitions in the nonth of January 1972.
It was, therefore, said that The applications for refund
were all made within three years fromthe date of paynent
and the Hi gh Court should not have dismssed the wit
petitions on the ground of del ay.

The appell ants next contended that the pleadings were
not vague and the appellants in Civil Appeals No. 2584 to
2586 of 1972 gave B. all details of the paynments and,
therefore, the Hi gh Court should not have dism ssed the wit
petitions on the ground of vagueness of particulars and
pl eadi ngs.

It was also said on behalf of the appellants that if
the levy as well as collection of adm nistrative surcharges
was Wi thout authority of law the Hi gh Court was in error in
refusing any relief to the appellants on the ground that the
paynments were voluntarily nade

The appellants relied on the decision of this Court in
The State of Keralaetc. v. k-. P. Govindan Tapi oca Exporter
etc.(l) as an authority for the proposition that the |evy of
admi ni strative surcharge is illegal. 1In the Tapioca case
(supra) under the Kerala Tapioca Manufacture and Export
(Control) order, 1966 no person coul d export tapioca except
in accordance with permt. The State  Governnment Levied
adm ni strative surcharge under a scheme. The State contended
that the adm ni strative surcharge was - in effect and
substance a licence fee charged in ~exercise of the police
powers of the State for permtting the appellants by grant
of permits to export  tapioca. This Court held that the
schene was not an order under any of the provisions of the
Essential Commodities Act and no licence feeor fee for
grant of permt was inposed by the Keral a Tapioca Contro
order. The E. Kerala Tapioca Control order only provided for
| evy of adm nistrative surcharge. The Keral a Tapi oca Contro
order came into existence on 9 June, 1966. Even before the
promul gation of the order admnistrative surcharge was
| evied under a schene fornulated by the State Governnent on

15 April, 1966 published in the Kerala Gazette ‘on 3 My,
1966. The rate of admi nistrative surcharge |evied on tapioca
under the schene dated 15 April, 1966 varied fromtinme to

time. This Court found that the order dated 15 April, 1966
fornmulating the schene was not an order under any of the
provisions of section 3 of the Essential Comuodities Act.
The Schere did not inpose any |licence fee. The schene nerely
provided for |evying of administrative surcharge. The orders
| evyi ng adnini strative surcharge which followed the Tapioca
Control order did not refer to the exercise of any power
under the order. Therefore, this Court held that G _ the
adm ni strative surcharge in the Tapi oca case (supra) was bad
and the realisations were without any authority of law

The appellants contended relying on the decision of
this Court in State of Madhya Pradesh v. Bhailal Bhai(2)
that the Hi gh Court in exercise of powers under Article 226
has power to order refund and repaynment of tax illegally
coll ected. The appellants submtted H that the State had no
power under any statute or any authority to

(1) [1975] 2 S.C R 635 (2) [1964] 6 S.C. R 261
394
i npose and collect administrative surcharge and, therefore,
the paynments which were nmade by the appellants were made
under mstake of law and the State was liable to refund
them The appellants contended that the admnistrative
surcharge was neither in the nature of a fee nor was it a
tax and there was no authority of law to support the |evy
and collection of administrative surcharge. It was said on
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behal f of the appellants that neither the Essentia
conmmodities Act, 1955 nor the Southern States (Regul ation of
Export of Rice) order, 1964 nor the Andhra Pradesh Rice and
Paddy order, 1965 nor the Andhra Pradesh Rice Procurenent
(Levy and Restriction on Sale) order, 1967 conferred any
power to |levy adm nistrative surcharge.

The respondents contended that the permts were granted
pursuant to the representation of the appellants that unless
they were allowed the novenent of rice to places outside
their blocks or outside the State they could not sell rice
| ocal | y because there was no denand. The respondents further
said that for ensuring export of rice the admnistrative
machinery had to be set up. The permits were grant ed on
terns and conditions of paynment of surcharge and the
appel l ants voluntarily ~paid surcharge and received benefits
under permits. The respondents also said that the pernmits
were contractual obligations between the appellants and the
respondents.

The High Court - in exercise of its discretion refused to
gr ant nmandanus on a consi derati on of facts and
circunst ances of the case. The two principal matters which
weighed with the - Hgh Court are these. First, the
appel l ants voluntarily paid the anobunts and derived ful
advantage and benefit by wutilizing the permts. Second,
there is undue delay in claimng refund. Were the Hgh
Court has in exercise of discretion refused to grant a wit
of mandanmus, this Court does not ordinarily-interfere. (See
Muni ci pal Corporation of Geater Bonbay v. Advance Buil ders
(India) Private Limted;(l) D. Cawasji & Co, v. State of
Mysore. (2)

Refund of illegal taxes stands on a different footing
fromclaimng refund of surcharge paid under terns and
conditions of permts. The only basis of tax is |legislative
sanction and if the | egi slative sanction fails, the
col lection of tax cannot be sustained. In the present case
the claim for refund is to be judged between the riva
contentions. The appel l ants contend that there is no
| egi sl ative sanction for collection of adm nistrative
surcharge. The respondents on the other hand support the
col l ection of administrative surcharge first as a condition
for permt and second as an item of mmintenance charges in
the mai ntenance and supervision of the scheme for export of
rice.

The respondents also contend that the appel lants have
no right to claim refund under section 72 of the _I'ndian
Contract Act because the paynents were neither under nmnistake
of law nor under coercion. It 1is said by the respondents
that there is no coercion because the export | schene. was
voluntary. Again, it is said that thereis no ms /take
because the paynments made were in fact due as part of the
export schene initiated at the instance of the appellants.
The respondents deny the claimof the appellants ‘on the
further ground that the

(1) [1972] 1 S.C R 408 at p. 420. (2) [19751 2 S.C R

Sl | at p. 527
395
appel l ants having derived the benefit and caused detri nent
to the A GCovernnent are estopped from questioning the
validity of the paynents voluntarily nade. Another ground on
which the respondents challenge the claimof the appellants
is that the paynments were part of the consideration of the
agreenment entered into by the appellants with State. If it
be assuned that the agreenents are illegal, the respondent
contends that the appellant being a party to the sane cannot
sue for recovery of mnoney paid.
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Al the matters were covered by the common judgnent. In
sone cases the clains were beyond three years fromthe date
of the paynents. In some cases they were wthin a |esser
time but the ground of delay on which the H gh Court
exerci sed discretion is not confined L purely to period of
[imtation but is bound up with matters relating to conduct
of parties in regard to paynents pursuant to agreenents
bet ween the parti es.

The renedy wunder Article 226 is not appropriate in the
present cases for these reasons as well. First, severa
petitioners have joined. Each petitioner has individual and
i ndependent cause of action. A suit by such a conbination of
plaintiffs would be open to misjoinder. Second, there are
triable issues like limtation, estoppel and questions of
fact in ascertaining the expenses incurred by the Governnent
for administrative surcharges of the scheme and allocating
the expenses withregard to quality as well as quantity of
rice covered by the permts.

The appellants contended that in all cases of claimfor
refund of noney, the paynments were voluntary and, therefore,
the Hgh 3 Court was in error in refusing refund because of
the voluntary character of paynent. In cases relating to
refund of payments of° tax which is illegal the voluntary
character of paynent is - that tax payer has no say but is
conpelled to pay. In the present cases the questions are
whether it can be said that paynments of admnistrative
charges were voluntary in order to reap benefits of export
of rice covered by 'the permits. ~The contention of the
respondents that the export schene was framed at the
instance of the appellants and that the  admnistrative
surcharge is the consideration for preparation, maintenance
and supervision of the schene raises questions which can be
solved by a suit. A nandamus wll go where there is a
specific legal right. Mandanus may be refused where there is
an alternative renmedy which is equal |y conveni ent,
beneficial and effectual. If there is no other nmeans of
obtaining justice, the wit of mandanus is grant ed to
enabl e justice to be done. Those are cases where justice can
not be done unless a mandanus is to go. R V. Bristol and
Exeter Railway Co.(l) is an authority for the proposition
where the Corporation could be compelled to pay a sumof
noney pursuant to an agreenent which could not be enforced
by action because the agreenent was not under seal. This
Court in Lekh Raj v. Deputy Custodian(2) and Har Shankar &
O's. v. Deputy Excise and Taxation Commissioner & ors.(8)
hel d that contractual obligations cannot be enforced through
a wit of mandanus.

(1) 1845 (3)(1) 1845(3)Ry. & Can. Cas. 777. (2) 11966]

[S.C. R /120.
(3) AI.R 1975 s.C 1121
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The view of this Court in Sales Tax officer, Banaras &
ors. v A Kanhaiya Lal Mikundalal Saraf(l) was that a
mandanus could be issued when the assessnents were found to
be illegal. In Suganmal v. State of Madhya Pradesh & ors.(2)
this Court said that the mandanus for recovery of noney
could be issued only when the petitioner was entitled to
recover that noney under some statute. In Bur mah
Construction Co. v. State of Orissa(8) this Court said that
normally the parties are relegated to a suit to enforce
civil liability arising out of a breach of contract or a
tort to pay an anmount of noney. An order for paynent of
noney may sonetines be nmade to enforce a statutory
obligation. In the State of Kerala v. A um niumIndustries
Ltd.(4) the refund cl ai ned was by reason of the noneys being
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pai d under mistake of |law and the collection having been
nmade wrongly. The petitions solely for the wit of nandanus
directing the State to refund the noneys in the present case
have been rightly refused by the H gh Court on the grounds
of delay, insufficiency of particulars and pleadings, and
vol untary paynents. The additional reasons in our opinion
are that various questions of fact arise as to whether there
was really mistake or it was a case of voluntary paynent
pursuant to contractual rights and obligations.

The plea of mistake is a bare avernent in the wit
petitions. The payments did not disclose the circunstances
under which the alleged m st ake occurred and the
circunstances in which the legal position becane known to
the appellants. The respondents contradicted the plea of
m stake. A triable issue arose as to whether there was a
m stake in paying the anmpunts and when exactly the mi stake
occurred and under ~what circumnst ances.

Section 72 ~of the Contract Act states that a person to
whom noney has been paid, or anything delivered, by m stake
or under ' _coercion, nust repay or return it. The mistake is
material only “so far as it |eads to the paynent being made
wi t hout consideration. This Court has said that the true
principle is that if one party under a ms take of |aw pays
to another noney which -is not due by contract or otherw se
that is to be repaid. Wen there is a clear and unanbi guous
position of law which entitles a party to the relief clained
by hi m equitabl e considerations are not i nported. A contract
entered into under a mstake of law of both parties falls
under section 21 of the Contract Act and not section 72. I|f
a mstake of law had led to'the formation of a contract,
section 21 enacts that —the contract is not for that reason
voi dable. If noney is paid under that contract, it cannot be
said that the noney was paid under mstake of law, it was
pai d because it was due under a valid contract and if it had
not been paid paynent coul d have been enforced. (See Shiba
Prasad Singh v. Srish Chandra Nandi (5) See also Pollock &
Mul | a- Contract Act 9th Ed. by J. L. Kapur pp. 519-520). In
the present case, the respondents do not support the demand
for adm nistrative charges either as a tax or as a fee but
as a termand condition of permt and as a

(1) [1959] S.C.R 1350. (2) AI.R 1965 S.C. 1740.

(3) [1962] Supp. 1 S.C.R 242. (4) 16 S.T.C. 689.

(5) 76 1.A 244,
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termof agreenment between the parties for the maintenance
and supervision expenses for the scheme for export permts
of rice fromone block to another wthin the State or
outside the State.

It may be stated here that in cases where the State
col l ected adm nistrative changes but could not grant permts
the State refund t ed noneys to such Person. It is only
where nillers have obtained pernmits and taken advantage
thereof that the State contends that there is no m stake and
that the paynents were nade voluntarily with full know edge
of facts.

For these reasons the appeals are disnmissed. If the
parties are so advised they may institute suits and al

rival contentions would be . open to both parties. Parties
wi Il pay and bear their own costs.
V.P.S. Appeal s di sm ssed.

11-L522SCl/ 76
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