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BENCH
Ashok Bhan & S.B. Sinha.

JUDGVENT:
JUDGMENT

BHAN, J.

These appeal s are directed agai nst a common judgnent passed by the
Di vi sion Bench of the Hi gh Court of Gauhati wherein the Division Bench
whil e setting aside the judgnment of the learned Single Judge dated 19th July,
1997 has dismissed/'thewit petition filed by the appellants. The wit
petition was filed by the appellants challenging the constitutional validity of
the Bharat Hydro Power Corporation Limted (Acquisition and Transfer of
Undert aki ng) Act, 1996 being AssamAct 1 of 1997 published in the Assam
Gazette Extraordi nary dated 6th January, 1997.

Fact s:

In the year 1979, the Planni ng Conmi ssion of India sanctioned a
proposal of the Assam State Electricity Board (hereinafter referred to as 'the
Board') for construction of a Hydro Electric Power Station in the District of
Karbi Anglong on the river Barapani at an estimted cost of Rs.36.36 crores.
The project conprised construction of 51 nmeter high /concrete damon the
river Barapani near Hatidubi for wutilising flow of ‘water from catchnent area
of 1178 Sq. km The installed capacity of the project was 2 x 50 MN  The
damwas to be conpleted in the year 1986, but due to the failure of the |loca
contractor, the project could not be conpleted and the Board termni nated the
contract and protracted litigation ensued.

In the year 1992, after termination of the contract as aforesaid, the
project was entrusted to National Project Construction Corporation (in short
"NPCC ), but the simlar fate foll owed and Board had to term nate their
contract as well in Decenber, 1992. |In the nmean tine, cost of the project
initially sanctioned at Rs. 36.36 crores rose to Rs. 189.90 crores. CQut of the
aforesaid estimate, the work conpl eted was of about Rs.116 crores and the
Board needed about Rs. 60 crores to conplete the project excluding other
liabilities. The Board could not generate the additional fund required for
conpl eting the project.

The Central Governnent in the year 1992-93 accepted the policy of
privatisation even in the power sector. The State Governnent follow ng the
policy of privatisation of the Central Governnent decided to transfer the
project to joint sector.

On 25th March, 1993, Menorandum of Undertaki ng (MOU) was

si gned between the Board, CGovernnent of Assam and M s Subhash Project

and Marketing Limted (SPM.), appellant No.2 herein. According to the

said MOU, SPM. was to pronote a new conpany to conplete the project.

In terns of the said MOU a new conpany under the nanme and style of Ms.
Bharat Hydro Power Corporation Limted (hereinafter referred to as
"appellant No.1') came into existence in which the equity participation was
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as foll ows:

ASEB(t he Board) - 11%
SPM_( appel | ant No. 2) - 40%
CGeneral Public - 49%

On 8th April, 1993 the Deed of Assignnent was executed between the

Board and the appellant No.1, in terns of which all the assets and liabilities
of the project were transferred to appellant No.1 we.f. 8.4.1993. In ternms of
the said Deed of Assignment appellant No.1 was to conplete the project and
start generation by June, 1995 whi ch was subsequently extended to June,

1996. Disputes arose between the parties. According to Board as well as

the State of Assam the appellant No.1 after its incorporation failed to take
charge of the project till 5th April, 1994. Even after taking over of the
project, the appellant No.1l could not achi eve any progress towards

conpl etion of the project due to serious |apses and negligence on its part.

On the other hand, appellants Nos. 1 & 2 put the entire blane on the Board

and the State Governnent for the delay in the progress of the project.

On 20t h Decenber, 1995, appellant No.1 filed a suit being TS No.

244/ 96 in-the Court of the Assistant District Judge No.1, Guwahati for
specific performance of the contract against the Board alleging that the
Board was remiss in the perfornmance of its obligation under the MOU and

the Deed of Assignnent. Board filed an application for stay of suit in view
of arbitration clause.  Appellant No.1 filed an application in the H gh Court
under Sections 8 and 11 of the Arbitration and Conciliation Act, 1996 for
appoi ntnent of Arbitrator to decide pending di sputes between the parties.

On 27th May, 1996, Board wote to appellant No.1 that due to the failure of
the appellant No.1 to conplete the work within the extended period, the

MU was |iable to be term nated and repudi at ed.

On 30th Novenber, 1996 the State of Assam keeping.in view, the

i nordinate delay in the conpletion of the project and to safeguard the public

i nterest by conpleting the project as early as possible in the context of acute
power shortage in the State, promul gated Bharat Hydro Power Corporation

Limted ( Acquisition and Transfer of Undertaking) O dinance, 1996

acquiring the undertaki ng of Karbi  Langpi Project of appellant No.1. The

Ordi nance was subsequently replaced by Bharat Hydro Power Corporation

Limted (Acquisition and Transfer of Undertaking) Act, 1996 (hereinafter
referred to as '"the Act’). On 1lst Decenber, 1996, the State CGovernnent by
Notification transferred to and vested the said project inthe Board. After the
said notification the possession of the project was handed over to the Board

in the presence of the representatives of the both sides on 2nd Decenber,

1996. On 5th Decenber, 1996 Menorandum of handi ng over and taking

over was signed. Thereafter wit petitions being CR 6/97 and CR 283/97

were filed in the High Court of Assam challenging the legality and validity

of the Ordinance and the Act.

In the wit petitions the appellants challenged the constitutiona

validity of the Act being ultra vires and violative of Articles 14 and 19 (1) (9)
of the Constitution of India and on the ground of being vague, unfair and
arbitrary. It was prayed that the Act be struck down bei ng unconstitutiona

and beyond the |egislative powers of the State and/or i's inoperative and void
in law on the grounds nentioned in the wit petitions.

The Preanble of the Act reads as foll ows:

"ASSAM ACT NO. 1 OF 1997

(Received the Assent of the Governor on 6th January, 1997)
THE BHARAT HYDRO POAER CORPORATI ON LI M TED

(ACQUI SI TI ON AND TRANSFER OF UNDERTAKI NG) ACT,

1996

AN ACT

To provide for the acquisition, in the public interest, of the
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right, title and interest of the undertaking of the Bharat Hydro
Power Corporation Limted and for natters connected therewith
or incidental thereto.

WHEREAS t he Bharat Hydro Power Corporation Ltd., having

its registered office in the State of Assam has been engaged for
speedy execution and conpletion of the Karbi Langpi (Lower
Barapani) Hydro Electric Project for ensuring supply of
electricity in the State of Assamin view of the chronic
shortages of power in the State;

VWereas it was agreed upon in the Menorandum of
Under st andi ng entered into between the Governnment of Assam
the Assam State El ectricity Board and the Ms Subhas Project
and Marketing Limted on 25th March, 1993 that the project
woul d be conpl eted and would be conmi ssioned by the nonth

of June, 1995;

And whereas the conpany failed in the sole object of speedy
execution of the project within the specified tineg;

Whereas it is expedient in the public interest that the
undert aki ng of the Bharat Hydro Power Corporation Limted
shoul d be acquired for the purpose of the enabling the State
Government to efficiently supervise nanage and execute the
work expeditiously as to subserve the commmon good, in the
context of the acute power shortage in the State."

In the inpugned Act Section 4 provides for general effect of vesting.
Section 5 provides that the State CGovernnent shall not be liable for past
liabilities. Section 6 provides that notw thstanding anything contained in
Sections 3 and 4, the State Government may, if it is satisfied that the Board
iswlling to conply, or has conplied w th such terms and conditions as that
CGovernment may think fit to inmpose, direct by notification, that the
undert aki ng of the conpany and the right, title and interest of the conpany
inrelation to its undertaki ng which has vested in'the Governnent, vest in the
Board either on the date of the notification or on such earlier or |later date as
may be specified in the notification. ~The Board shall on and fromthe date
of such vesting, be deened to have becone the owner in relation to such
undertaking and all the rights and liabilities of the State Governnent in
relation to such undertaking shall, on and fromthe date of such vesting, be
deened to have becone the rights and liabilities, respectively of the Board.
Section 7 provides for paynment of conpensation that may be fixed by the
Conmi ssi on considering the value of the assets of the conpany after
observing proper financial formalities. Section 8 provides for the gross
anmount payable to the company. Section 9 provides that the State
Government if it is satisfied that the appell ant has on or before the appointed
day, disposed of any fixed asset whether by way of sale, exchange, gift,
| ease or otherwi se than in the normal course of events, with a view to benefit
the conpany or some other person unduly and thereby causing |loss to the
State CGovernment as the succeeding owner of the conpany, the State
Government shall be entitled to deduct such amount from the anount
payabl e to the Conmpany under the Act. Section 10 provides for recovery of
|l oss fromthe conpany. Section 11 provides for certain deductions to be
made fromthe gross anpunt payable. Section 12 provides for paynment of
net anount. Section 13 provides for recovery of excess anpbunt. Section 14
provi des for constitution of Conm ssion. Section 15 provides for the
conti nuance in service of enployees already working on the sane terns and
conditions as were applicable to themearlier. Section 16 provides for
provi dent fund and other funds. Section 17 provides for naking inventory
of assets. Section 19 provides for penalty. Section 20 provides that no court
shal | take cogni zance of an of fence puni shabl e under this Act except with
the previous sanction of the State Government. Section 22 provides that no
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suit against the State Governnent or the Board shall |ie for any act done by
themin good faith or intended to be done in good faith in pursuance of the

Act or the Rul es nmade thereunder. Section 23 provides for bar of

jurisdiction of the court to call in question any act done or purported to have
been done under the Act or the Rules. Section 24 provides that no provision

of the Indian Electricity Act, 1910, Electricity (Supply) Act, 1948 or any
other Act for the tine being in force and of any rul e nade under any of those
Acts, shall, in so far as it is inconsistent with any of the provisions of the
Act, have any effect. Section 26 provides for arbitration in case of any

di spute arising in respect of the matters nentioned thereunder

On compl etion of the pleadings, the wit petitions were placed for
hearing before a | earned Single Judge who after hearing the counsel for the
parties, passed a detailed order striking down Sections 3, 4, 5, 6, 7, 7A
15(2), 23 and 24 of the Act being repugnant to the Central Acts, i.e, the
Indian Electricity Act, 1920 and the Electricity (Supply) Act, 1948. It was
observed that because of the striking down of the various provisions, the
i mpugned Act coul'd not be given effect to. The entire Act was held to be
unenf or ceabl e.

The Board and the State of Assamfiled separate Wit Appeal s Nos.
460 of 1997 and 464 of 1997 chall enging the order of the learned Single
Judge. The Division Bench by its inpugned judgment has set aside the
judgrment of the | earned Single Judge and held the Act and its provisions to
be intra vires of the Constitution. Resultantly the wit appeals were accepted
and wit petition filed by the appellants were ordered to be dism ssed.

Bef ore adverting to the submi ssions nade before us we woul d broadly
refer to a few fundanental principles regarding the conpetence of the

respective legislatures to enact 1aws and asto which | aw woul d prevail in
case of inconsistency between the | aws nmade by the Parliament and the | aws
nade by the State Legislature. The principles are being referred to in the

context of the controversy involved in the present appeals.

I ndi a being a Union of States has Union Legislature (Parlianment) and
the State Legislatures for framng l'aws. Legislative fields in which the
union or the State legislatures can frane laws are prescribed in the three lists
contained in the Seventh Schedule to the Constitution of India \026 Union List
(List I); State List (List I1); and Concurrent List (List Ill ). Source of power
for enacting laws relating to the three listsis to be foundin Articles 245 and
246 of the Constitution of India. Article 245 provides that subject to the
provisions of the Constitution, Parlianment may nake | aws for the whole or
any part of the territory of India, and the Legislature of a State nay make
laws for the whole or any part of the State. Law made by the Parlianment
shall not be deened to be invalid on the ground that it would have extra-
territorial operation. Article 246 reads:

"246. Subject-matter of |aws made by

Parlianment and by the Legislatures of States.-

(1) Notwi thstanding anything in clauses (2) and

(3), Parlianent has exclusive power to nake | aws
with respect to any of the matters enumerated in
List | in the Seventh Schedule (in this Constitution
referred to as the "Union List").

(2) Notwi thstanding anything in clause (3),
Parliament and, subject to clause (1), the
Legi sl ature of any State al so, have power to make
laws with respect to any of the matters enumerated
in List Ill in the Seventh Schedule (in this
Constitution referred to as the "Concurrent List").

(3) Subject to clauses (1) and (2), the Legislature
of any State has exclusive power to nmake | aws for
such State or any part thereof with respect to any
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of the natters enunmerated in List Il in the Seventh
Schedule (in this Constitution referred to as the
"State List').

(4) Parliament has power to nake laws with

respect to any matter for any part of the territory of
India not included in a State notw thstandi ng that
such matter is a matter enunmerated in the State

List."

Wthout going into the finer aspects but broadly speaking it provides
that Parlianent has exclusive power to legislate with respect to matters in
List I. The State Legislature has exclusive power to legislate in respect to
matters in List Il. Both Parlianment and the State Legi slature have power to
make | aws with respect to any of the matters enunerated in List II1.

In a federal Constitution, in which there is a division of legislative

powers between the Central and the Provincial Legislatures, controversies
often ari'seas to whether one or the other legislature is not exceeding its

| egi sl ative power, and encroaching on the other’s constitutional |egislative
power. To resolve the dispute as to which law would prevail in a case where
both the Union as well as the State Legislature have the conpetence to enact
laws, Article 254 provides that if any provision of a | aw made by the

Legi slature of a Stateis repugnant to any provision of |aw nade by
Parliament which Parlianent is conpetent to enact, or to any provision of an
existing law with respect to one of the matters enunerated in the Concurrent
Li st, then, subject to the provisions of clause (2), the | aw nmade by
Parliament shall prevail and the |l aw made by the Legislature of the State
shall to the extent of the repugnancy be void. Cl ause (2) provides that
where a | aw nade by the Legislature of a State with respect to one of the
matters enunerated in the Concurrent List contains any provisions repugnant
to the provisions of an earlier |aw made by the Parlianment or an existing | aw
with respect to the matters, then, the law so made by the Legislature of such
State shall, if it has been reserved for the consideration of the President and
has received his assent, prevail inthat State.

It is likely to happen fromtinme to tinme that enactnent though
purporting to deal with a subject in one |list touches 'also on a subject in
another list and prima facie | ooks as if one legislature is inpinging on the
| egislative field of the another Legislature. This may result in |arge nunber
of statutes being declared unconstitutional because the |egislature enacting
| aw may appear to have legislated in a field reserved for the other
| egi slature. To exami ne whether a legislation has inpinged in the field of
other legislatures, in fact or in substance; or is incidental, keeping.in view
the true nature of the enactnment, the Courts have evolved the doctrine  of
"pith and substance" for the purpose of determning whether it is |egislation
with respect to matters in one list or the other. Were the question for
determ nation is whether a particular law relates to a particul ar subject
mentioned in one list or the other, the courts |ook into the substance of the
enactnment. Thus, if the substance of enactnent falls within Union List then
the incidental encroachment by the enactnent on the State List would not
make it invalid. This principle cane cone to be established by the Privy
Council when it determ ned appeals from Canada or Australia involving the
guestion of |egislative conpetence of the federation or the States in those
countries. This doctrine came to be established in India and derives its
genesis fromthe approach adopted by the Courts including the Privy
Council in dealing with controversies arising in other federations. For
appl ying the principle of "pith and substance" regard is to be had (i) to the
enactment as a whole, (ii) toits main objects, and (iii) to the scope and effect
of its provisions. For this see: Southern Pharmaceuticals & Chemicals
Vs. State of Kerala, AIR 1981 SC 1863; State of Rajasthan Vs.

G Chaw a, AIR 1959 SC 544; Thakur Amar Singh Vs. State of
Raj ast han, 1955 (2) SCR 303, Delhi Coth and General MIls C o. Ltd.
Vs. Union of India AIR 1983 SC 937 and Vijay Kumar Sharma & O's.
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Vs. State of Karnataka & Ors., AR 1990 SC 2072. In the |ast nentioned
case it was hel d:

"Where a | aw passed by the State Legislature

whi |l e being substantially within the scope of the
entries in the State List entrenches upon any of the
Entries in the Central List the constitutionality of
the | aw nay be upheld by invoking the doctrine of
pith and substance if on an analysis of the
provisions of the Act it appears that by and | arge
the law falls within the four corners of the State
Li st and entrenchrment, if any, is purely incidenta
or inconsequential."

Anot her principle which needs to be stated here is that when the
question iis as to whether a provincial legislation is repugnant to the | ans
enacted by the Parlianment the onus to showing its repugnancy and the extent
to which it is repugnant would be on the party attacking its validity. There
ought to be a presunption in favour of its validity and every effort should be
made to reconcile them and construe both so as to avoid they being
repugnant to each other. Repugnhancy has to be there in fact and not based

on a mere possibility. If the two enactments operate in different fields
wi t hout encroachi ng upon each other then there would be no repugnancy. In
Shyanmakant Lal Vs. Ranbhajan Singh & Ors., AIR 1939 FC 74, the

Court hel d:

"When the question i's whether a provincia

| egislation is repugnant to an existing Indian Law,
the onus of showi ng its repugnancy and the extent
to which it is repugnant should be on the party
attacking its validity. There ought to be a
presunption in favour of its validity, and every
effort should be nmade to reconcile them and
construe both so as to avoid their being repugnant
to each other; and care should be taken to see
whet her the two do not really operate in different
fields wthout encroachment. Further repugnancy
must exist in fact, and not depend nerely on a
possibility:

Thei r Lordshi ps can di scover no adequate
grounds for holding that there exists repughancy
between the two laws in districts of the province of
Ontari o where the prohibitions of the Canadian Act are
not and may never be in force: (1896) AC 348 at pages
369-370. "

It was conceded by the | earned counsel s appearing on both sides that
this view has been accepted and reiterated by this Court in a nunber of
judgnents. It is not necessary to refer to all those cases which would be
repetitive only. Though in the H gh Court (both before the |earned Single
Judge as well as Division Bench) and in the special |eave petition nunber of
poi nts were taken/argued but before us the submissions were limted to three
points to which reference woul d be nade in the subsequent paragraphs.

Bef ore adverting to the actual subm ssions nmade by the respective

| earned counsels, entries in the three lists relating to generation of
power/electricity and acquisition nmay be noticed, which read:

Entry 56 of List |I: Regulation and devel opnment of inter-State rivers
and river valleys to the extent to which such

regul ati on and devel opment under the control of
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the Union is declared by Parlianment by law to be
expedient in the public interest.

Entry 17 of List Il: Water, that is to say, water supplies, irrigation and
canal s, drai nage and enbanknents, water storage
and water power subject to the provisions of entry

56 of List I.
Entry 38 of List Ill: Electricity;
Entry 42 of List Ill: Acquisition and requisitioning of property.

It was conceded before us that Entry 56 List | would not be
appl i cabl e.

Learned Single Judge held that the Act enacted by the Assam

Legi sl ature would fall under Entry 38 of List IIl. Since the Parlianent had
al ready enact ed conprehensive | aws regardi ng the generation and supply of

el ectricity by enacting the Indian Electricity Act, 1910 (hereinafter referred
to "Act of 1910") and the Electricity (Supply) Act, 1948 (hereinafter

referred to "Act of 1948") covering the entire field, the field being

occupi ed, the State Legislature did not have the conpetence to enact the

| aws under Entry 38 of List-I1l. As the Act passed by the State Legislature
related to a field which was already occupi ed by enactnments of the Centra
Legi sl ature, was not reserved for the assent of the President of India and
assented to by himthe sane was voi d being repugnant to the Centra

| egi slation. Division Bench reversing the judgnent of the | earned Single
Judge held that the Act passed by the Assam Legislature would fall under

Entry 17 of List Il and not under Entry 38 of List Ill and therefore would not
be repugnant to the Central |egislation. Another finding recorded by the
Division Bench is that even if the Act is takento be enacted under Entry 38
of List Ill, even, then there was no actual repugnancy as both the Acts did
not operate in the sane field. Since there was no repugnancy, it was not
necessary to keep the Act for the assent of the President of India. D vision
Bench held the Act to be valid, intravires and falling within the |legislative
conpetence of the State Legislature

M. V.R Reddy |earned senior counsel for the appellants contended
that "Electricity" for the purpose of legislation is enunerated in Entry 38 of
the concurrent list. That electricity in broad termincludes "generation of
electricity fromany source whether thermal, water, gas, wind or any other
source". As far as generating company and licensee are concerned the
Central Governnment has nmade specific provisions in the Act of 1910 and
Act of 1948 for conpul sory purchase of undertaking and a detailed
procedure has been prescribed under Sections 6, 7, 7A,~ 8, 9, 10-and 11 of
the Act of 1910 and Sections 37 of the Act of 1948. The i mpugned Act and
Acts of 1910 and 1948 passed by the Central Legislative operate in the sane
field as in both the sets of Acts there are provisions for conpul sory purchase
of undertakings producing electricity. The State Act transgresses the Centra
Acts and therefore repugnant to the Central Acts. |n view of the provisions
of Article 254 Central Acts would prevail as the State Act was neither ‘kept
reserved for the assent of the President of India nor assented to by the
President of India. The State Act was bad in |law and could not be enforced
being ultra vires of the Constitution of India and beyond the Legislative
conpetence of the State Legislature

On the other hand, M. Vijay Hansaria, |earned senior counse

appearing for the State of Assamas well as the Board contended that the

i mpugned Act was not repugnant to the provisions of the Central Acts.
According to him inpugned Act and the Central Acts in the instant case
operate in two different fields w thout encroachi ng upon each others field in
as much as the true nature and character of the inpugned State Act is to
acqui re the undertaking, whereas both the Central Acts have nade genera
provisions with regard to supply and use of electrical energy. It was
vehement|ly contended that there was no violation of Sections 3, 4, 5, 6, 7 of
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7A of the Act of 1910, by Sections 3 and 4 of the inpugned Act as the
appel l ants were not 'licensees’ under the Act of 1910 and the State
CGovernment had the jurisdiction and power to acquire any property for
public purposes maki ng necessary provisions for paynment of conpensati on.
That the inmpugned Act has taken adequate care for paynent of

conpensation after proper assessnment by the Conm ssion to be constituted
by the authority. There is no direct conflict between the provisions of the
Central Act and the State Act bringing a position where one cannot be
obeyed wi t hout di sobeying the other and the inmpugned Act and the Centra
Act both can stand together even though the State | aw may provide for
certain additional/suppl enentary provisions. I n substance the subm ssion
made is that in pith and substance the State Act is not repugnant to the
Central Acts as the two sets of Acts operate in different fields.

Learned counsel appearing for the appellants placing reliance on a
Constitution Bench decision of this Court in Deepchand Vs. State of U P.

Al R 1959 SC 648, contended that-even in the absence of direct conflict, the
State |law woul d be inoperative as the Central Acts of 1910 and 1948

i ntended to be exhaustive Codes in the field of electricity and the State
Legi sl ature did not have the 1egislative competence to enact lawin the field
occupi ed by the Central Legislation.  Law nade by the State Legislature in

the occupied field coul d not come into operation unless it was reserved for
the assent of the President of India and assented by himin terns of Article
254 (2). It was observed in para 29:

"Nicholas in his Australian Constitution, 2nd Edn
Page 303, refers to three tests of inconsistency or
repugnancy:

(1) There may be inconsistency in the actual
terns of conpeting statutes;
(2) Though there may be no direct conflict, a

State Law nay be inoperative because the

Common Wealth Law, or the award of the

Common Wealth Court, is intended to be a

conpl et e exhaustive Code; and

(3) Even in the absence of intention, a conflict
may ari se when both State and Common

Wealth seek to exercise their powers over

the sanme subject matter.

This Court in Tika Ranmji vs. State of Utar
Pradesh, 1956 SCR 393: [(S) AR 1956 SC 676]
accepted the said three rules, anong others, as
useful guides to test the question of repugnancy.
In Zaver bhai Amai das vs. State of Bombay, 1955-

1 SCR 799: (AIR 1954 SC 752), this Court laid
down a simlar test. At page 807 (of SCR): (at p-
757 of AIR), it is stated:

"The principle enbodied in section 107 (2)
and Article 254 (2) is that when there is |egislation
covering the sane ground both by the centre and
by the Province, both of them being conpetent to
enact the sane, the |aw of the Centre shoul d
prevail over that of the State."

Repugnancy between two statutes may thus be
ascertained on the basis of the follow ng three
principl es:

(1) Whet her there is direct conflict between the
two provisions;
(2) Whet her Parliament intended to |ay down an

exhaustive code in respect of the subject
matter replacing the Act of the State
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Legi sl ature; and
(3) Wet her the | aw nade by Parlianment and

the law nade by the State Legislature
occupy the same field."

This Court laid dowmn three broad principles to find out whether there is any
Repugnancy between the two statutes, i.e., whether there is a direct conflict
between the two statutes, whether the two statutes occupied the sanme field

and as to whether the Parlianent intended to |l ay down an exhaustive code in
respect of the subject matter.

In M Karunani dhi 'Vs. Union of India, AR 1979 SC 898, Faza
Ali, J. reviewed the authorities on repugnancy under Article 254 and held
that the followi ng propositions energed from deci ded cases:

"1. That in order to decide the question of
repugnancy it nust be shown that the two
enactments contain inconsistent and irreconcil abl e
provi sions so that they cannot stand together or
operate in the sane field.

2. That there can be no repeal by inplication
unl ess the inconsistency appears on the face of the
two statutes.

3. That where the two statutes occupy a
particular field, but there is roomor possibility of
both the statutes operating in the same field

wi thout com ng into collision wth each other, no
repugnancy results.

4, That where there is no inconsistency but a
statute occupying the sanme field seeks to create

di stinct and separate offences, no question of
repugnancy arises and both the statutes continue to
operate in the sane field."

Wthout entering into the controversy whether the State Act would fal
under Entry 17 of List Il or under Entry 38 of List Ill and assuming (but not
holding that it falls under Entry 38 of List Ill) we exam ne as to whet her
there is any conflict between the provisions of the Central Act and the State

Act. If there is no conflict at all the question of repugnancy woul d not arise.

The State Act has been enacted to take over the Bharat Hydro Power
Corporation in public interest as it could not conplete the project within
time so that the State could efficiently supervise nmanage and execute the
wor k expeditiously to subserve the commopn good, in the context of the acute
power shortage in the State. The State after taking over the project had the
power to hand it over to the Board for conpleting the project. Provision has
been made to pay adequate conpensation which is to be determned by a

Conmi ssion constituted under the Act for paynent of adequate

conpensation. Contention raised on behalf of the appellants isthat Centra
Act nmakes specific provisions for conpul sory purchase of undertaking and a
det ail ed procedure has been prescribed and the State Act has created a
paral |l el procedure for purchase of the undertaking thereby inpinging on the
Central Act and is therefore repugnant to the Central Act. W do not find
any substance in this subm ssion.

The Act of 1910 relates to the supply and use of electrical energy.
Section 3 provides that the State Governnent nmay on an applicati on nmade
in the prescribed formand on paynent of the prescribed fee (if any) grant a
license to supply energy in any specified area and also to |lay down or place
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el ectric supply \026lines for the conveyance and transm ssi on of energy.
Section 4 speaks of revocation or anendnment of |icenses under the specified
conditions. Section 4A speaks of the amendnent of |I|icenses. Section 5

makes provisions where |license of a licensee is revoked. Section 6 relates to
purchase of undertakings. Section 6 of the Act of 1910 reads:

"6. Purchase of undertakings.- (1) Were a

i cense has been granted to any person, not being a
| ocal authority, the State Electricity Board shall, -
(a) in the case of a license granted before the
conmencemnent of the Indian Electricity

(Amendrent) Act, 1959 (32 of 1959) on the
expiration of each such period as is

specified in the |license; and

(b) in the case of license granted on or after the
comencenent of the said Act, on the

expiration of such-period not exceeding

thirty years and of every such subsequent

peri od, not exceeding twenty years, as shal

be specified in this behalf in the license,

have the option of purchasing the undertaking and
such option shall be exercised by the State

El ectricity Board serving upon the |licensee a

notice in witing of not |ess than one year requiring
the licensee to sell the undertaking to it at the
expiry of the relevant period referred to in-this sub-
section.

(2) Were a State Electricity Board has not been
constituted, or if constituted, does not elect to
purchase the undertaking, the State Gover nnent

shal |l have the like option to be exercised-in the like
manner of purchasing the undertaki ng.

(3) Where neither the State Electricity Board nor
the State Governnent elects to purchase the
undert aki ng, any local authority constituted for an
area within which the whole of the area of supply
is included shall have the like option to be
exercised in the |like manner of purchasing the
undert aki ng.

(4) If the State Electricity Board intends to
exerci se the option of purchasing the undertaking
under this section, it shall send an intimation in
witing of such intention to the State Governnent

at | east eighteen nmonths before the expiry of the

rel evant period referred to in sub-section (1) and if
no such intimtion as aforesaid is received by the
State CGovernment the State Electricity Board shall

be deenmed to have el ected not to purchase the
undert aki ng.

(5) If the State Governnent intends to exercise the
option of purchasing the undertaking under this
section, it shall send an intimation in witing of
such intention to the local authority, if any,
referred to in sub-section (3) at least fifteen nmonths
before the expiry of the relevant period referred to
in sub-section (1) and if no such intimation as
aforesaid is received by the local authority, the
State governnent shall be deened to have el ected

not to purchase the undertaking.
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(6) Wiere a notice exercising the option of

pur chasi ng the undertaki ng has been served upon
the licensee under this section, the |licensee shal
deliver the undertaking to the State Electricity
Board, the State CGovernnent or the |local authority,
as the case may be, on the expiration of the

rel evant period referred to in sub- section (1)
pendi ng the determ nati on and payrment of the
purchase price

(7) Were an undertaking is purchased under this
section, the purchaser shall pay to the |licensee the
purchase price determ ned in accordance with the
provi si ons of sub-section (4) of section 7A."

Section 4 which provides for revocation or anendrment of |icenses,
Section 4A which provides for anendnent of |icenses at the instance of the
i censee or otherw se-and Section 5 which enunerates the procedure to be
fol |l owed where the Governnent revokes the |icense under Section 4 would
not be attracted/applicable as the appellants are adnittedly not |icensees.
These provisions would apply to licensees only. Section 6 is again
applicable to licensees only. ~ It is not applicable to sanction holders. It talks
of pre-enptory right of the Board to purchase the undertaking on the expiry
of the period nmentioned in clauses (a) and (b) of Section 6 which can be
done after serving 'upon the licensee a notice in witing of not |ess than one
year requiring the licensee to sell the undertaking to it at the expiry of the
period referred to in clauses (a) and (b) of Section 6. Section 6 (7) provides
for payment of purchase price by the purchaser to the licensee deternm ned in
accordance with the provisions of Section 7A. ' Since the appellants have not

been given a license and are not ’Ilicensees’; Section 6 would not apply.
Under Section 6 there is an 'option’ with the Board to purchase. The word
"option’ |eaves two courses open to the-authority, \i.e., either to purchase an

undertaking or to renew the license. ~Either of the two courses would not be
avail abl e as the appellant No. 1 is not a |icensee.

Section 7A which deals with the determ nati on of purchase price

again tal ks of where an undertaking of a |icensee i's purchased. Since the
appel l ants are not the |licensees they woul d not be covered under any of the
provi sions dealing with the sale or purchase of undertaking as provided
under the Act of 1910. The benefit of Sections 7 -and 7A shall also not be
avai | abl e because it speaks of an undertaking of a |icensee. “As the
appel l ants are not covered by the provisions of the Act of 1910 the question
of the State Act which seeks to take over the appellants’ undertaki ng and
nmake provisions for conpensati on woul d not be repugnant to any of the

provi sions of the Act of 1910. Submi ssion made by the | earned counsel for
the appellants that the State Act creates procedure parallel to the existing
procedure provi ded under Section 6 of the Act of 1910 or for determ ng the
purchase price as provided under Section 7A cannot be accepted because the
provi sions of Chapter Il (Sections 3 to 11) are not applicable to the
appel l ants as they are not |icensees.

Faced with this situation M.V.R Reddy, |earned senior counsel for
the appellants, subnmitted that the appellants are deened licensees under the
provi sions of Act of 1948. For this he has referred to Section 26A of the Act
of 1948. Section 26A reads as:

"26A. Applicability of the provisions of Act 9 of
1910 to Generating Conpany.- (1)

Not wi t hst andi ng anyt hing contained in sub-
section (2), nothing in the Indian Electricity Act,
1910, shall be deened to require a CGenerating
Conpany to take out a |icence under that Act, or
to obtain sanction of the State Government for the
purpose of carrying on any of its activities.
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(2) Subj ect to the provisions of this Act,
Sections 12 to 19 (both inclusive) of the Indian
Electricity Act, 1910 (9 of 1910) and clauses XV
to XVI1 (both inclusive) of the Schedul e thereto,
shall, as far as may be, apply in relation to a
Generating Conpany as they apply in relation to a
i censee under that Act (hereafter in this section
referred to as the licensee) and in particular a
Generating Conpany may, in connection with the
performance of its duties, exercise-

(a) all or any of the powers conferred on a
i censee by sub-section (1) of Section 12 of the
Indian Electricity Act, 1910, as if -

(1) the reference therein to |licensee were
a reference to the Generating

Conpany;

(ii) the reference to the terns and

conditions of licence were a reference

to the provisions of this Act and to the
articles of association of the

Gener ati ng Conpany; and

(iii) the reference to the area of supply
were a reference to the area specified
under sub-section (3) of section 15A
inrelation to the Generating

Conpany;

(b) all or any of the powers conferred on a
i censee by sub-section (1) of section 14 of the
Indian Electricity Act, 1910 (9 of 1910), as if -

(1) the references therein to licensee were
references to the Generating Conpany, and

(ii) the Generating Conpany had the powers of
a licensee under the said Act.

(3) The provisions of section 30 of the Indian
Electricity Act, 1910 (9 of 1910) shall not apply to
the transm ssion or use of energy by a Generating
Conpany.

(4) For the renoval of doubts, it is hereby
decl ared that sections 31 to 34 (both inclusive) of
the Indian Electricity Act, 1910 (9 of 1910) shal
apply to a CGenerating Conpany."

Section 26A provides that notw t hstandi ng the provisions of Sub-
Section (2) a generating conpany woul d not be required to take a |icence
under the Act of 1910 or to obtain sanction of the State Government for the
purpose of carrying on any of its activities. Under sub-section (2) provisions
of Sections 12 to 19 of the Act of 1910 are nmade applicable to a generating
conpany as they apply to a licensee under the 1910 Act. It is to be noted
that provisions of Sections 3 to 11 of 1910 Act have not been mmde
applicable to the generating conpany.

"CGenerating Conpany" has been defined in Section 2(4A) of the 1948
Act to nean:

"’ Generating Conpany’ means a company
regi stered under the Conpanies Act 1956 (1 of
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1956) and which has anpbng its objects the
est abl i shnent operation and nai ntenance of
generating stations"

"Li censee” has been defined under this Act in Section 2(6) as under
" "licensee" nmeans a person |license under Part |l of the
Indian Electricity Act, 1910 (9 of 1910) to supply energy
or a person who has obtai ned sanction under Section 28
of that Act to engage in the business of supplying energy
but the provisions of Section 26, or 26A of this Act
not wi t hst andi ng, does not i nclude the Board or a
Generating Conpany."

A conbi ned readi ng-of Sections 2(4A) and 2(6) makes it clear that

even if~ the appellant No. 1 is taken to be a generating conpany (which is
not necessary to be determined. in this case) it would not be a 'licensee
because t'he generati ng conmpany has hbeen specifically excluded frombeing a
i censee notwithstandi ng the provisions of Sections 26 or 26A of the 1948
Act. As pointed out earlier only Sections 12 to 19 of the Act of 1910 have
been nade applicable to a generating conpany. Sections 3 to 11 of Act of
1910 do not apply to a generating conpany.

Section 37 of Act of /1948 provides for purchase of generating stations

or undertakings or nmain transnission I'ines by the Board. This Section

woul d al so not apply to the present case. The legislature in its w sdom nade
only certain provisions of Act of 1910 applicable to a generating conmpany in
Section 26A. Contention-that the impugned Act is in violation of provisions
of Act of 1910 or the Act of 1948 has no basis to stand on

The i mpugned Act and the Central Acts in the instant case operate in

two different fields without encroachi ng upon each other’'s field in as nuch
as the true nature and characterof the inpugned State Act is to acquire the
undert aki ng and pay conpensation as provided in the Act whereas both the
Central Acts (Acts of 1910 and 1948) have nmde general provisions with
regard to supply and use of electrical energy. The provisions regarding

pur chase of undertaking in the Act of 1910 woul d not be applicable as the
appel l ants are not licensees wthin the nmeaning of the Act of 1910. There is
not even a senbl ance of conflict what to talk of direct conflict between the
i mpugned State Act and the Central Acts to bring about the situation where
one cannot be obeyed wi t hout di sobeying the others. Both the Acts can
operate simultaneously as they do not occupy the sane field. As the
enactnments operate in two different fields w thout encroaching upon each
other’s field there is no repugnancy.

Since there is no repugnancy the question of the State Act being kept
for the consideration of the President or receiving his assent did not arise.

For the reasons stated above, we do not find any merit in these appeals
and the sane are dismissed. Parties shall bear their own costs in these
appeal s.




