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1. Interpretation of the provisions of Sections 42 and 43 of the Narcotic
Drugs and Psychotrop|c Subst ances Act, 1985 (NDPS Act) calls for our
consideration in this appeal which has been filed by the Directorate of
Revenue agai nst the respondent hereinaggrieved by and dissatisfied with a

j udgrment and order dated 19 and 20 Decenber, 2000 passed by a | earned

Si ngl e Judge of the Hi.gh Court of Judicature at Bonmbay in Crimnal Appea

No. 462 of 1999 whereby and whereunder the judgment of conviction and

sentence passed by a Special Judge at Munbai in NDPS Special Case

No. 221 of 1997 was reversed.

2. An information was received in the office of the appellant on
23.1.1997 that one person staying in Room No. 305 or 306 at Hotel Kal pana

Pal ace, Grant Road, Munbai was in possession of a fax copy of

consi gnnent note under which Mandrex tablets were being transported from
Del hi to Munbai. The said infornmation was passed on to PW1, Parnar

He reduced the same in witing. 'He in turn passed it placing sanme by
reducing it to witing before A D Patekar, Senior Intelligence Oficer (PW
10) allegedly as advised by Assistant Director, Atul Dixit, Assistant
Director. PW1 along with two other officers, nanmely, Dhani and Petkar
visited the said hotel. They cane to know that the accused was staying in
Room No. 306. Two of the enployees of the said hotel were asked to be

panch w tnesses. The door of the said roomwas knocked; ~ Appel | ant

opened it. He allegedly was given an option to get hinself searched in
presence of a Gazetted Oficer or a Magistrate. He opted for the former. He
was searched by the said officers. A sumof Rs.4,25,000/- in cash and a fax
copy of a receipt of Green Carriers from Del hi 'showi ng the consi gnnent of

nmedi cine was found in the said room A xeroxed copy of the said fax

nessage was retained.

3. It appears that the statenment of the accused was al so recorded in terns
of Section 67 of the Act. The consignnent arrived as per the said receipt
within a couple of days. Respondent herein was arrested on 27th January,
1997, inter alia, relying on or on the basis of recovery of the said fax
nmessage which was narked as Exhibit-8 and the purported xerox copy

t her eof whi ch was marked as Exhi bit-8A

4, The | earned Trial Judge relying on the provisions of Section 66 of the
NDPS Act hel d the respondent guilty of comn ssion of an of fence under

Section 8(c), 22 and 29 of the NDPS Act. He was not provided any

opportunity to be heard on the quantum of sentence. The mi ni mum sentence

of 10 years and a fine of Rs.1,00,000/- was inmposed on him

5. On an appeal having been preferred against the said judgnent of

convi ction and sentence, the H gh Court, however, w thout going into the

ot her question, opined that as the statutory requirenments of Section 42 of the
Act had not been conplied with, the judgnent of the Trial Court could not
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be sustai ned, hol ding

"As observed earlier though the information seens
to have been received by the office of DRI, it was
not reduced to witing by the officer who received
it but by the PW1, Parmar who was | ater on
conveyed the message by the office. Thus, there
was no conpliance to Section 42(1) of the Act."

6. The High Court, in arriving at the said finding, principally relied upon
the decisions of this Court in State of Punjab v. Balbir Singh [AIR 1994 SC
1872]; Karnail Singh v. State of Rajasthan [(2000) 7 SCC 632]; and Abdu

Rashid | brahim Mansuri v. State of Gujarat [2000 AIR SCW 375] where the

provi sions of Section 42 were held to be mandatory in nature.

7. M. Ashok Bhan, | earned counsel appearing on behal f of the

appel l ant, in support of this appeal, inter alia, would submt that as a hotel is
a public place within the meaning of Section 43 of the Act, it was not

necessary to conply with the provisions of Section 42 thereof.

8. M. Harinder Mhan Singh, |earned am cus appearing on behalf of the
Respondent , however, woul d support the judgrent.

9. NDPS Act is a penal statute. It invades the rights of an accused to a
large extent. It raises a presunption of a cul pable nental state. Odinarily,

even an accused may not be rel eased on bail having regard to Section 37 of
the Act. The Court ‘has the power to publish nanmes, address and busi ness
etc. of the offenders. ~ Any document produced in evidence becones

admi ssible. A vast power of calling for information upon the authorities has
been conferred by reason of Section 67 of the Act.

10. Interpretation and/or validity in regard to the power of search and
sei zure provided for under the said Act came up for consideration in Balbir
Singh’s case (supra), wherein it was held

"11. It is thus clear that by a conbi ned reading of

Sections 41, 42, 43 and 51 of the NDPS Act and

Section 4 Cr. PC regarding arrest and search under

Sections 41, 42 and 43, the provisions of C. PC

nanely Sections 100 and 165 woul d be applicable

to such arrest and search. Consequently the

Principles |aid down by various courts as di scussed

above regarding the irregularities and illegalities in

respect of arrest and search woul d equally be

applicable to the arrest and search under the NDPS

Act al so dependi ng upon the facts and

ci rcunmst ances of each case.

12. But there are certain other enbargos envi saged

under Sections 41 and 42 of the NDPS Act. Only a

nagi strate so enpowered under Section 41 can

issue a warrant for arrest and search where he has

reason to believe that an offence under Chapter |V

has been comrmitted so on and so forth as

nentioned therein. Under Sub-section (2) only a

Gazetted O ficer or other officers nentioned and

enpowered therein can give an authorization to a

subordinate to arrest and search if such officer has

reason to believe about the commi ssion of an

of fence and after reducing the information, if any

into witing. Under Section 42 only officers

nentioned therein and so enpowered can nake the

arrest or search as provided if they have reason to

bel i eve from personal know edge or information.

In both these provisions there are two inportant

requirments. One is that the Magistrate or the

Oficers nentioned therein firstly be enpowered

and they nust have reason to believe that an

of fence under Chapter |V has been conmitted or

that such arrest or search was necessary for other

pur poses nmentioned in the provision. So far as the
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first requirenent is concerned, it can be seen that
the Legislature intends to only certain Magistrates
and certain Oficers of higher rank and enpowered
can act to effect the arrest or search. This is a
saf equard provided having regard to the deterrent
sentences contenplated and with a view t hat

i nnocent persons are not harassed. Therefore if an
arrest or search contenpl ated under these

provi sions of NDPS Act has to be carried out, the
same can be done only by conpetent and

enmpower ed Magi strates or Officers mentioned

t her eunder. ™

11. Power to make search and seizure as also to arrest an accused is
founded upon and subject to satisfaction of the officer as the terns "reason
to believe" have been used.  Such belief may be founded upon secret

i nformati on that may be orally conveyed by the informant. Draconian

provi si.on which may | ead to a harsh sentence having regard to the doctrine

of 'due process’ as adunbrated under Article 21 of the Constitution of India
require striking of balance between the need of |aw and enforcenent thereof,
on the one hand, and protection of citizen from oppression and injustice on

t he ot her.

12. This Court in-Bal bir Singh (supra) referring to Mranda v. Arizona

[ (1966) 384 US 436] while interpreting the provisions of the Act held that

not only the provisions of Section 165 of the Code of Crimnal Procedure
woul d be attracted in the matter of search and seizure but the sanme nust
conply with right of the accused to be infornmed about the requirenent to
conply with the statutory provisions.

13. Requi renments of Section 42 was read into Section 43 of the NDPS

Act. A somewhat different view, however, was taken subsequently.

Deci sions were rendered opining that in conducting search and seizure in
public place or a noving vehicle, provisions appended to sub-section (1) of
Section 42 would not be attracted. Decisions were also rendered that in such
a case even sub-section (2) of Section 42 need not be conplied wth.

14. Section 43, on plain reading of the Act, may not attract the rigours of
Section 42 thereof. That means that even subjective satisfaction on the part
of the authority, as is required under sub-section (1) of Section 42, need not
be conplied with, only because the place whereat search is to be nade is a
public place. |If Section 43 is to be treated as an exception to Section 42, it is
required to be strictly conplied with. - An interpretation which strikes a

bal ance between the enforcement of |aw and protection of the val uable

human right of an accused nust be resorted to. A declarationto the effect
that the m ni numrequirenent, nanely, conpliance of Section 165 of the

Code of Criminal Procedure would serve the purpose may not suffice as

non- conpl i ance of the said provision would not render the search-a nullity.

A distinction therefor nust be borne in mind that a search conducted on the
basis of a prior information and a case where the authority conmes across a
case of comm ssion of an offence under the Act accidentally or per chance.

It is also possible to hold that rigours of the |l .aw need not be conplied wi th
in a case where the purpose for nmaking search and sei zure would be

defeated, if strict conpliance thereof is insistediupon. It is also possible to
contend that where a search is required to be nade at a public place which is
open to the general public, Section 42 would have no application but it may
be another thing to contend that search is being nade on prior information
and there woul d be enough tine for conpliance of reducing the information

to witing, informng the same to the superior officer and obtain his

perm ssion as al so recording the reasons therefor coupled with the fact that
the place which is required to be searched is not open to public although
situated in a public place as, for exanple, roomof a hotel, whereas hotel is a
public place, a room occupied by a guest may not be. He is entitled to his
right of privacy. Nobody, even the staff of the hotel, can walk into his room
wi thout his permission. Subject to the ordinary activities in regard to

mai nt enance and/ or house keeping of the room the guest is entitled to
maintain his privacy. The very fact that the Act contenpl ated different
nmeasures to be taken in respect of search to be conducted between sunrise
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and sunset, between sunset and sunrise as also the private place and public
pl ace is of sone significance. An authority cannot be given an untrammel ed
power to infringe the right of privacy of any person. Even if a statute
confers such power upon an authority to make search and seizure of a person
at all hours and at all places, the sane nay be held to be ultra vires unl ess
the restrictions inposed are reasonabl e ones. Wat woul d be reasonabl e
restrictions woul d depend upon the nature of the statute and the extent of the
ri ght sought to be protected. Although a statutory power to nake a search
and seizure by itself may not offend the right of privacy but in a case of this
nature, the least that a court can do is to see that such a right is not
unnecessarily infringed. Right of privacy deals with persons and not pl aces.
15. A person, if he does not break a |law would be entitled to enjoy his life
and |iberty which would include the right not to be disturbed. A right to be
| et alone is recognized to be a right which would fall under Article 21 of the
Constitution of India. ~This Court in Sharda v. Dharanpal [(2003) 4 SCC

493] dealt with right of privacy to a certain extent. The question came up
for consideration in District Registrar and Col |l ector, Hyderabad & Anr. v.
Canara Bank & Ors. [(2005) 1 SCC 496] wherein the provisions of Section

73 of the Stanp Act, as anended by the State of Andhra Pradesh, was struck
down hol ding :

"Once we have accepted in Gobind and in |ater

cases that the right to privacy deals with "persons

and not places", the docunents or copies of

docunents of the customer which are in a bank

must continue to remain confidential vis-a-vis the

person, even if they are no |onger at the custoner’s

house and have been voluntarily sent to-a bank. If

that be the correct view of the |aw, we cannot

accept the line of MIler 30 in which the Court

proceeded on the basis that the right to privacy is

referable to the right of "property" theory. Once

that is so, then unless there is sonme probable or

reasonabl e cause or reasonabl e basis or materia

before the Collector for reaching an opinion that

the docunents in the possession of the bank tend

to secure any duty or to prove or to lead to the

di scovery of any fraud or omission in relation to

any duty, the search or taking notes or extracts

therefore, cannot be valid. The above saf eguards

must necessarily be read into the provision relating

to search and inspection and seizure so as to save it

fromany unconstitutionality.”

16. It is not in dispute that the said Act prescribes stringent punishment.
A bal ance, thus, nmust be struck in regard to the node and nanner i n which
the statutory requirenents are to be conplied with vis-‘-vis the place of
search and seizure

17. This Court tinmes without nunber has laid great enphasis on recording
of reasons before search is conducted on the prem se that the sane woul d the
earliest version which would be available to a court of |aw and the accused
whi | e defending his prosecution. The provisions contained in Chapter IV of
the Act are a group of sections providing for certain checks on exercise of
the powers of the concerned authority which otherw se would have been
arbitrarily or indiscrimnately exercised. The statute mandates that the
prosecution nmust prove conpliance of the said provisions. |If no evidence is
| ed by the prosecution, the Court will be entitled to draw the presunption
that the procedure had not been conplied with. For the said purpose, we are
of the opinion that there may not be any distinction between a person’s pl ace
of ordinary residence and a roomof a hotel.

18. It may be placed on record that applying a sophisticated sense
enhanci ng technol ogy called thermal inmaging, which when kept outside the
residential house of a person to ascertain as to whether the i nnate has kept
any narcotic substance or not has been held to be infringenent of right of
privacy of the said person in the United States Supreme Court decision of
Danny Lee Kyllo v. United States [533 U. S. 27, 121 S.Ct. 2038, 150
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L.Ed.2d 94, 01 Cal. Daily Op. Serv. 4749, 2001 Daily Journal D.A R 5879,
14 Fla. L. Weekly Fed. S 329, 2001 DJCAR 2926]. The court opined that
"(1) use of sense-enhancing technol ogy to gather

any information regarding interior of home that

coul d not otherw se have been obtai ned wi thout

physical intrusion into constitutionally protected

area constitutes a Fourth amendment "search,"

and (2) use of thermal imaging to neasure heat

emanating from hone was search."

19. In the instant case, the statutory requirenents had not been conplied
with as the person who had received the first information did not reduce the
same in witing. An officer who received such information was bound to
reduce the sane in witing and not for the person who hears thereabout.
Furthernore, in this case, apart fromproving the fax and the copy of a
chal l an not hing el se has been proved. The fax was illegible. It allegedly
was received in the PCOrun by PW17. He could not prove the contents of
the fax. He al so could not show when the sanme was received and from
whom It 'has not been shown that the accused was the person who obtai ned
the said fax fromPW17. Furthernore, contents of the said docunents had
not been proved. |n absence of the aforementioned details, the fax being
illegible and its contents being not known, the question of the same being
adm ssible in evidence in terms of Section 67 of the Act would not arise.
The xeroxed copy of ‘the said fax had not been proved in the strict sense of
the term No secondary evidence could have been |led to prove anot her
secondary evidence. /Contents of docunent are required to be proved. The
contents of a docunment could be held to have been proved in terns of
section 66 only when the contents are deci pherabl e and not ot herw se.

20. In R V.F. Venkatachal a Gounder v. Arulmgu Viswesaraswam &

V.P. Tenple [JT 2005 (11) SC 574}, this Court stated

"The | earned counsel for the defendant-respondent

has relied on The Roman Catholic M ssion v. The

State of Madras and Anr. in support of his

submi ssion that a docunent not adnissible in

evi dence, though-brought on record, has to be

excluded from consi deration. W do not have any

di spute with the proposition of law so laid down in

the abovesai d case. However, the present one is a

case which calls for the correct position of |aw

bei ng made precise. Ordinarily an objection to the

adm ssibility of evidence should be taken when it

is tendered and not subsequently. The objections as

to admi ssibility of docunents in evidence may be

classified into two classes:- (i) an objection that the

document which is sought to be proved is itself

i nadm ssible in evidence; and (ii) where the

obj ection does not dispute the adm ssibility of the

document in evidence but is directed towards the

node of proof alleging the same to be irregular or

insufficient. In the first case, nerely because a

document has been narked as 'an exhibit’, an

objection as to its adm ssibility is not excluded and

is available to be raised even at a | ater stage or

even in appeal or revision. In the latter case, the

obj ection should be taken before the evidence is

tendered and once the document has been adnitted

in evidence and marked as an exhibit, the objection

that it should not have been adnitted in evidence

or that the node adopted for proving the docunent

is irregular cannot be allowed to be raised at any

stage subsequent to the marki ng of the docunent

as an exhibit. The later proposition is a rule of fair

play. The crucial test is whether an objection, if

taken at the appropriate point of tinme, would have

enabl ed the party tendering the evidence to cure
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the defect and resort to such node of proof as

woul d be regular. The omi ssion to object becones
fatal because by his failure the party entitled to
object allows the party tendering the evidence to
act on an assunption that the opposite party is not
serious about the nmade of proof. On the other

hand, a pronpt objection does not prejudice the
party tendering the evidence, for two reasons;
firstly, it enables the Court to apply its mind and
pronounce its decision on the question of

adm ssibility then and there; and secondly, in the
event of finding of the Court on the node of proof
sought to be adopted goi ng agai nst the party
tendering the evidence the opportunity of seeking

i ndul gence of the Court-for pernmitting a regular
node or nethod of proof and thereby renoving the

obj ection raised by the opposite party, is avail able
to the party |eading the evidence. Such practice

and procedure-is fair to both the parties. Qut of the
two types of objections, referred to herei nabove in
the later case, failure toraise a pronpt and timely
obj ection anpbunts to waiver of the necessity for
insisting on formal proof of a document, the
document itself which is sought to be proved being
admi ssible in evidence: In the first case,

acqui escence woul d be no bar to raisingthe

obj ection in superior Court."

21. I n Narayanaswany Ravi shankar v. Asstt. Director, Directorate of
Revenue Intelligence [(2002) 8 SCC 7], while dealing with search and
sei zure at a public place, this Court opined

"I'n the instant case, according to the docunents on
record and the evidence of the witnesses, the

search and seizure took place at the airport which

is a public place. This being so, it is the provisions
of Section 43 of the NDPS Act which would be
applicable. Further, as Section 42 of the NDPS Act

was not applicable in the present case, the seizure
havi ng been effected in a public place, the question
of non-conpliance, if any, of the provisions of
Section 42 of the NDPS Act is wholly irrel evant.
Furthernore, in the mahazar which was prepared

it is clearly stated that the seizure was nade by PW
1. The mahazar was no doubt drawn by one S.

Jayanth. But, the contention of the |earned Senior
Counsel that the prosecution version is vul nerable,
because Jayanth has not been exam ned, is of no
consequence because it is PW1 who has

conducted the seizure. Wth regard to the all eged

non- conpl i ance of Section 57 of the NDPS Act,

the H gh Court has rightly noted that PW3 has

stated that the arrest of the accused was revealed to
hi s i nmedi ate superior officer, nanely, the Deputy
Director."

22. I n Abdul Rashid | brahim Mansuri v. State of CGujarat [(2000) 2 SCC
513], this Court stated

"18. Wien the same decision considered the

i mpact of non-conpliance with Section 50 it was

held that "it would affect the prosecution case and

vitiate the trial". But the Constitution Bench has

settled the | egal position concerning that aspect in

State of Punjab v. Baldev Singh the rel evant

portion of which has been extracted by us earlier

We do not think that a different approach is
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war rant ed regardi ng non-conpliance with Section

42 also. If that be so, the position nmust be the
follow ng :

If the officer has reason to believe from persona
know edge or prior information received from any
person that any narcotic drug or psychotropic
substance (in respect of which an of fence has been
conmitted) is kept or concealed in any building,
conveyance or enclosed place, it is inperative that
the officer should take it down in witing and he
shall forthwith send a copy thereof to his

i medi ate official superior. The action of the
officer, who clainms to have exercised it on the
strength of such unrecorded information, would
beconme suspect, though the trial may not vitiate on
that score al one. Nonethel ess the resultant position
woul d be one of causing prejudice to the accused."

{See also The State of Wst Bengal & Ors. V. Babu Chakraborty [JT
2004 (7) 'SC216]}

23. I'n State of Haryana v. Jarnail Singh & Ors. [(2004) 5 SCC 188], this
Court, while dealing with the provisions of Section 43 of the NDPS Act,
opi ned

"8. Section 43 of the NDPS Act provides that any
of ficer of any of the Departnments nentioned in
Section 42 may seize in any public place or in
transit any narcotic drug or psychotropic
substance, etc. in respect of which he has reason to
bel i eve that an of fence puni shabl'e under the Act
has been committed. He is al so authorised to
detain and search any person whom he has reason

to believe to have conmitted an of fence

puni shabl e under the Act. Explanation'to Section
43 |l ays down that for the purposes of this section
the expression "public place" includes any public
conveyance, hotel, shop, or other place intended
for use by, or accessible to, the(public."

24. This Court in Union of India v. Mjor Singh & Os. [(2006) 9 SCC
170], whereupon reliance has been placed by thel earned counsel, held
"Turning now to Section 42(2) of the Act, in this

regard, it may be stated that fromthe prosecution

case and evidence it would be clear that the search

and seizure was made of a public carrier at-a public

pl ace and 127 bags of poppy straw (opiun) were

seized froma public carrier.

The sai d decision has no application in the instant case.
25. For the foregoing reasons, we are of the opinion that the inpugned

judgnent does not suffer fromany legal infirmty. There is no nerit in the
appeal. It is dismssed accordingly.




