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(Arising out of Special Leave Petition (Civil) No.16753 of 2004)

G P. MATHUR, J.

1. Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the

j udgrment and order dated 16. 3. 2004 of “Al | ahabad H gh Court

(Lucknow Bench), by which the wit petition filed by the State of U P
was dismssed. In the wit petition challenge was laid to the order

dat ed 10. 4. 2002 passed by U P.~ Public Service Tribunal, Lucknow
(hereinafter called "the Tribunal’) by which the claimpetition filed by
the respondent R C. Msra had been allowed and the order passed by

the State Governnent for recovery of certain amunt from his
pension/gratuity was set aside.

3. The respondent was working as Bl ock Devel opnent O ficer

when he was pl aced under suspension by the order dated 20.10.1997

and a charge sheet containing 12 charges was served upon himon
24.10.1997. The respondent attained the age of superannuati on on
31.10.1997 and retired fromservice. The enquiry officer submtted a
report on 16.11.1999 that all the 12 charges levelled agai nst the
respondent were found to have been established. Thereafter, an order
was passed by the State Governnment on 25.1.2001 directing recovery

of Rs.9,69,141.60 fromthe pension/gratuity of the respondent. The
respondent filed a claimpetition before the U P. Public Service

Tri bunal , Lucknow, challenging the aforesaid order passed by the

St at e Gover nment. The Tribunal allowed the claimpetition by the
order dated 10.4.2002 and set aside the order passed by the State
CGovernment directing recovery of Rs.9,69,141.60 fromthe

respondent . It was, however, left open to the State Governnent to
proceed agai nst the respondent under Regul ation 351A of the G vi
Servi ce Regul ations after obtaining sanction fromthe conpetent
authority. The appellant State of U P. filed a wit petition challenging
the aforesaid order of the Tribunal but the same was di smissed on

16. 3. 2004.

4. We have heard Shri Dinesh Dwi vedi, |earned senior counsel for
the appellant, Shri Sunil CGupta, |earned senior counsel for the
respondent and have perused the record.

5. There is no dispute regarding the factual position that the
respondent was placed under suspension on 20.10.1997 and a charge

sheet containing 12 charges was served upon himon 24.10.1997 and
shortly thereafter he attained the age of superannuation on 31.10.1997.
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The enquiry officer recorded a finding that all the charges were found
to have been established against the respondent. The Tribunal has
hel d that the disciplinary proceedings were initiated agai nst the
respondent prior to his retirement by issuing a charge sheet but the
same coul d not have continued after his retirement unless specific
order for its continuance had been taken fromthe conpetent authority
i.e. the Governor, as provided in Regulation 351A of the Cvil Service
Regul ations. The Hi gh Court has accepted the aforesai d reasoni ng of
the Tribunal and has observed as under :-

"\ 005\ 005\ 005\ 005.. This enquiry was thus, initiated few days

before the date of retirement of the respondent no.1. At

that time there was no occasion for the State CGovernnent

to take any perm ssion or sanction under Regul ation

351A of the Civil Service Regulations. During

continuance of the enquiry the respondent no.1 retired

fromservice on attaining the age of superannuation but

no sanction or perm ssion as required under Regul ation

351A of 'the G vil Service Regul ati ons was taken from

the Governor by the petitioner."

The Hi-gh Court repelled the contention raised on behalf of the
appel l ant State of U P. that as the enquiry had been initiated before the
respondent had attai ned the age of superannuation, no sanction of the
Covernor was required and for this reliance was placed on a decision
of this Court renderedin State of U P. v. Shri Krishna Pandey (1996)

9 SCC 395.

6. Regul ati ons 351A and 470 of Civil Service Regul ations read as
under : -

351A. The Governor reserves to hinmself the right of

wi t hhol ding or withdrawing a pension or any part of it,
whet her pernanently or for a specified period and the

ri ght of ordering the recovery from a pension of the

whol e or part of any pecuniary |oss caused to

Governnent, if the pensioner is found - in departnental or
judicial proceedings to have been guilty of grave

m sconduct, or to have caused pecuniary loss to

CGovernment by m sconduct or negligence, during his
service, including service rendered on re-enpl oynment

after retirement:

Provi ded t hat -

(a) Such departnental proceedings, if not instituted while
the officer was on duty either before retirenment or during
reenpl oynent -

i) shall not be instituted save with the sanction of the
Gover nor .

ii) shall be in respect of an event which took place not
nore than four years before the institution of such
proceedi ngs; and

iii) shall be conducted by such authority and in such

pl ace or places as the Governor may direct and in
accordance with the procedure applicable to proceedi ngs

on whi ch an order of dismssal fromservice may be

made.

(b) Judicial proceedings, if not instituted while the officer
was on duty either before retirenment or during re-

enpl oynent, shall have been instituted in accordance

with Sub-clause(ii) of Cause (a); and

(c) The Public Service Conm ssion, UP shall be

consul ted before final orders are passed.

(Provided further that if the order passed by the Governor
relates to a case dealt with under the Uttar Pradesh

Di sciplinary Proceedings (Adm nistrative Tribunal)

Rul es, 1947, it shall not be necessary to consult Public
Servi ce Comm ssion.)
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Expl anati on - For the purpose of this article -

(a) departnental proceedings shall be deened to have

been instituted when the charges franed agai nst the
pensioner are issued to himor, if the officer has been

pl aced under suspension froman earlier date, on such

date; and

(b) judicial proceedings shall be deenmed to have been

i nstituted:

(i) in the case of crimnal proceedings, on the date on

whi ch conplaint is nade, or a charge-sheet is submtted,

to a crimnal court; and

(ii) in the case of civil proceedings, on the date on which
the plaint is presented or, as the case may be, an
application is nade to a Gvil Court.

470. (a) The full pension admnissible under the Rules is

not to be given as a matter of course, or unless the service
rendered has been really approved (See Appendi x 9)

(b) If the service has not been thoroughly satisfactory the
aut hority sanctioni ng the pension should nake such
reduction in the anmount as it thinks proper. Provided that
in cases where the authority sanctioning pension is other
than the appointing authority, no order regarding

reduction in the anbunt of pension shall be nade without
the approval of the appointing authority.

Note: For the purpose of this Article "’ appointing
authority’ shall nean the authority which is conmpetent to
make substantive appointment to the post or service from
whi ch the officer concerned retires."”

The substantive part of Regul ati on 351A confers the power
upon the Governnent of wi thholding or withdrawi ng a pension or any
part of it, whether pernmanently or for a specified period and the right
of ordering the recovery froma pension of the whole or part of any
pecuni ary | oss caused to Governnent, if the pensioner is found in
departmental or judicial proceedings to have been guilty of grave
m sconduct, or to have caused pecuniary |oss to Governnent by
m sconduct or negligence, during his service, including service
rendered on re-enploynent after retirement. There is 'a proviso
appended to the Regul ati on which circunscri bes the power conferred
by the substantive part of the Regulation. C ause (a) of the proviso
with which we are concerned here uses the expression \026 if not
instituted while the officer was on duty either before retirenent or
during re-enploynent. Cause (a) of the proviso will, therefore, get
attracted only when the departnental proceedings are instituted
agai nst the officer after his retirenent or when heis not in re-
enpl oyment . If the departnental proceedings areinstituted before an
of ficer has attained the age of superannuati on and before his
retirenment, proviso (a) can have no application. In order to renpve
any doubt regarding the date of institution of enquiry or the judicia
proceedi ngs an Expl anati on has been appended after ‘the proviso.
According to Explanation (a), departmental proceedings shall be
deenmed to have been instituted (i) when the charges framed agai nst
the officer are issued to him or (ii) if the officer has been placed
under suspension froman earlier date, on such date. By incorporating
the explanation, the rule fram ng authority has notionally fixed two
dates as the date on which the departmental proceedings shall be
deenmed to have been instituted agai nst an officer. A conbined
readi ng of the proviso and the explanation woul d show that there is no
fetter or limtation of any kind for instituting departnenta
proceedi ngs against an officer if he has not attained the age of
superannuation and has not retired fromservice. If an officer is either
pl aced under suspension or charges are issued to himprior to his
attaining the age of superannuation, the departmental proceedings so
instituted can validly continue even after he has attained the age of
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superannuation and has retired and the limtations inposed by sub-
clause (i) or sub-clause (ii) of clause (a) of proviso to Regulation
351A will not apply. It is only where an officer is not placed under
suspensi on or charges are not issued to himwhile he is in service and
departmental proceedings are instituted agai nst hi munder Regul ation
351A after he has attained the age of superannuation and has retired
fromservice and is not under re-enploynent that the Iimtations

i nposed by sub-clauses (i) and (ii) of proviso (a) shall cone into play.
7. The word used in proviso (a) is "institute". The dictionary
nmeani ng of the word "institute" is \026 set up; cause to come into

exi stence; to originate and get established; to commence. It obviously
refers to the initial action or the comencenent of the action. It is
entirely different fromcontinuance of an action already initiated. If
the intention of the rule making authority had been that an enquiry
instituted against an officer while in service should not proceed after
his retirenment, save with the sanction of the Governor, then the
proviso (a) would have been differently worded and instead of the

word "instituted”, the words "continue" or "proceed" or "go on"

woul d have been used. Thi s being not the | anguage of the proviso,
there is ‘absolutely no warrant for holding that an enquiry validly
instituted against an officer while he was in service would, after
retirement of the officer, require sanction of the Governor for its
conti nuance and cul m nati on:

8. In the present case, the respondent had been pl aced under
suspensi on and charges were al so served upon himwhile he was in
service. |n such circunstances, proviso (a) did not corme into play at

all and there was no requirenent of obtaining sanction of the
CGovernor. The enquiry which had been instituted prior to the
retirement of the respondent and was conpleted after his retirenent
could not, therefore, be held tobe illegal on the ground of want of
sanction of the Governor. The view to the contrary taken by the

Tri bunal and by the Hi gh Court is, therefore, clearly erroneous in |aw
and cannot be sustai ned.

9. The provisions of Articles 351A and 470 of Civil Service
Regul ati ons have recently been exanmi ned by this Court in State of
UP. & Os. v. Harihar Bhole Nath JT 2006 (9) SC 567, and it is held
as under in paras 14 and 15 of the report :-

14. The proceedi ngs for recovery of the ambunt from a

Covernment servant can be passed in the event heis held

to be guilty of grave m sconduct or caused pecuniary | oss

to Government by his m sconduct or negligence during

his service. Sone procedural safeguards, however, have

been laid down in terns of proviso appended thereto,

i ncluding the requirenent to obtain an order of sanction

of the Governor. Such order of sanction, however, would

not be necessary if the departnmental proceedings have

been initiated while the delinquent was on duty. Proviso

appended to Regul ation 351-A nerely controls the main

proceedi ngs. The sanme would apply in the exigencies of

the situation envisaged therein, nanely, when the

proceedi ngs were initiated after retirenent and not prior

t her et o.

15. Expl anati on appended to Regul ati on 351-A

provides for a legal fiction in ternms whereof departnental
proceedi ngs woul d be deened to have been instituted

when the charges are franed agai nst the pensioner or

i ssued or the delinquent has been placed under

suspension froman earlier date, on such date

10. The High Court has placed reliance upon State of U P. v. Shri
Kri shna Pandey (1996) 9 SCC 395 for coming to the concl usion that
even when departnental proceedi ngs have commenced prior to

retirement of an officer, they cannot continue after retirenent without
the sanction of the CGovernor. In this case, the officer had retired on
31.3.1987 and the proceedings were initiated on 21.4.1991. Thus, the
departmental proceedings were instituted |long after the retirenent of
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the officer and in such a situation the Iimtations inposed by proviso
(a) clearly got attracted and no enquiry coul d have been instituted
agai nst himsave with the sanction of the Governor. This decision has
been noticed and explained in State of U P. & Ors. v. Harihar Bhole
Nath (supra) in para 20 of the reports which is being reproduced
bel ow : -

20. The Hi gh Court has placed strong reliance on State

of U P. and Anr. v. Shri Krishna Pandey (AR 1996 SC

1656), wherein the departmental enquiry was initiated

after the delinquent officer reached his age of

superannuation. Noticing Rule 351-A of the G vi

Services Rules and that the departmental proceedi ng was

initiated after the retirenent of the enployee, the sane

was held to be inpermissible in law. Although it was not

necessary to pronounce upon the construction of Rule

351-A involving a case where a departnmental proceeding

was initiated prior to reaching of the age of

super annuati on by the delinquent officer, it was observed

that as the officer had retired on 31st Mrch, 1987 and

proceedi ngs were initiated against himon 12th April

1991, proviso appended to the Rul'e woul d be applicable.

The decision in State of U P. & Os. v. Shri Krishna Pandey
(supra) is clearly not an authority for the proposition that the
departnental proceedings instituted while the officer was on duty
either before retirenent or during re-enployment cannot be continued
after his retirement save with the sanction of the Governor.
Regul ati on 351A cannot be interpretedin a manner that a
departmental proceeding validly instituted while the officer is in
service woul d require sanction of the Governor for its continuance
subsequent to his retirenent as the linitation inposed by sub-cl ause
(i) of clause (a) of the proviso is only on institution of the proceedings
and not the continuance thereof.
11. For the reasons di scussed above, the appeal is allowed with
costs. The judgrment and order dated 10.4.2002 of the U P. Public
Service Tribunal, Lucknow and judgment and order dated 16.3.2004
of All ahabad H gh Court (Lucknow Bench) are set aside. The matter
is remtted to the Tribunal for a fresh decision of the claimpetition
filed by the respondent on nerits and in accordance with |aw. - The
Tri bunal shall make all possible endeavour to deci de the proceedi ngs
as expeditiously as possible, preferably within aperiod of four nonths
fromthe date of filing of a certified copy of this judgment, which shal
be done by the parties at the earliest.




