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ACT:

I ndustrial Disputes Act , 1947-\Whet her Irrigation
Department of State Governnment of Punjab or Haryana is an
"industry’ as defined in Section 2(J)-of.

HEADNOTE:

Each of these appeals by special |eave was directed
agai nst the award made by the Labour Court.

The appellant in Cvil Appeal No. 5415 of 1985, a
foreman in the Mechanical Construction Division under the
Irrigation Departnment, had filed an application under
Section 33C-2 of the |Industrial Disputes Act, 1947 /('the
Act’) before the Labour Court for the recovery of arrears of
annual increments.

The appellant in Cvil Appeal No. 2168 of 1987 was a T.
Mate in the P.WD. Drainage Division. Wien his services were
term nated without conmplying with the requirenents of the
| aw, he challenged the terni nation before the Labour Court.

The appellant in the renaining appeal was an operator
in the Mechanical Division, under the Irrigation Depart nment
of Haryana State. H's services were term nated and thereupon
he approached the Labour Court challenging the order of
term nation

In each of these cases, chall enge was advanced by the
Governmental authority to the mai ntainability - of the
application before the Labour Court on the ground that the
enpl oyer was not an ’'industry’ and the Act did not apply.
The Labour Court upheld the objection and declined relief to
the appel | ants.

Al'l owi ng the appeals with observations, the Court,

N

HELD: The conmon question in these appeal s was whet her
the Irrigation Department was an 'industry’. The definition
of "industry” is given in Section 2(j) of the Act. By
Section 2(c) of the Amending Act (46 of 1982) this
definition had been anmended but the amendnment has not
617
yet been brought into force. Since the amended statutory
definition was not yet in force, the parent definition and
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the judicial pronouncenents thereon had to be referred to
for finding the law. The field is covered by pronouncenents
of this Court and is not necessary to go beyond the
precedents such as decisions in DN Banerji v. PR
Mukherjee & O's., [1953] SCR 302; State of Bonmbay and Ors.
v. The Hospital Mazdoor Sabha & Os [1960] 2 SCR 866;
Corporation of the City of Nagpur v. Its Enployees, [1960] 2
SCR 942; Managenent of Safdarjang Hospital v. Kuldip Singh
Sethi, [1971] SCR 177; and the decision of a seven-Judge
Bench in Bangal ore Water Supply and Sewerage Board v. A
Raj appa & Ors., [1978] 2 SCC 213. [621F-G

In case the Irrigation Departnent was accepted to be an
"industry", there was no di spute that each of the appellants
woul d be a "workman’ and each of the clains would constitute
an "industrial dispute* as ‘defined in Section 2(s) and (k)
of the Act, respectively . [621G

Judi ci al notice could be ~taken of the position that
Haryana and Punjab originally constituted one State and
Har yana becane separate from 1966. The Irrigati on Depart nent
of the —erstwhile Punjab State was  discharging the State's
obligations created under the Northern India Canal and
Drai nage Act, 1873. The Administration Report of the year
1981-82 of the Public Wrks Departnent, Ilrrigation Branch
which really deals with the Irrigation Departnent, was
produced before the Court. [634B-(C

Counsel for the appellants placed before the Court sone
cases of different H gh Courts in support of his stand that
the Irrigation Departnment should ~be considered as an
i ndustry, i.e. Madhya Pradesh Irrigation Karanchari Sangh v.
State of Mdhya Pradesh & Anr., [1972] LLJ 374; State of
Raj ast han v. The Industrial Tribunal, Rajasthan, [1970] RLW
137; Dinesh Sharma & O's. v. State of Bihar & Os., [1983]
Bi har L.J.R 207 and Chief Engineer, Irrigations Oissa v.
Hari har Patra & Anr., [1977] L.I.C. 1033. [638E-F]

On the tests, as already laid down in the judgnents,
the Court did not think the facts found in this case could
take the Irrigation Department  outside the purview of the
definition of "I ndustry’. The main functions of the
Irrigation Departnment where subjected to the Dominant Nature
test evolved by Krishna Ilyer J. in Bangal ore Water Supply
and Sewerage Board v. A Rajappa & Ors., [1978] 2 SCC 213,
deci ded by a seven-Judges Bench, clearly —cone within the
anmbit of industry.

618

Per haps keeping in view the observations ~of the |earned
Judges of the seven-Judges Bench, the definition of industry
as occurring in section 2(j) of the Act was amended by Act
46 of 1982. However, the Court could not gather as to why
even six years after the anendment to the definition of
industry in section 2(j) of the Act cane on the statute
book, the sanme had not been brought into force. The court on
nore than one occasion had indicated that the position
should be clarified by an appropriate anmendnment, and, when
keeping in viewthe opinion of this Court, the |aw was
sought to be anmended, it was appropriate that the sane
shoul d be brought into force as such or with such further
alterations as m ght be considered necessary and the
| egi sl ative view of the matter, nade known and the confusion
inthe field, cleared up. Bare Acts and Comentaries on the
Industrial Disputes Act had brought in the new definition

deleting the old one with a note that the new provision had
yet to cone into force. This situation had further added to
the confusion. [639F-H, 640A- B]

The appeals succeeded. It was made clear that in the
event of the definition of industry being changed either by
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enforcenent of the new definition of industry or by any
other legislative change, it would always be open to the
aggrieved Irrigation Departnent to raise the issue again and
the present decision would not stand in the way of such an
attenpt in view of the altered situation. [640B-(C

D.N. Banerji v. P.R Mikherjee & O's., [1953] SCR 302;
State of Bonmbay & Ors. v. The Hospital Mazdoor Sabha & Os.,
[1960] 2 SCR 365; Corporation of the City of Nagpur v. Its
Enpl oyees, [1960] 2 SCR 942; Managenent of Safdarjang
Hospital v. Kuldip Singh Sethi, [1971] 1 SCR 177; Bangal ore
Wat er Supply and Sewerage Board v. A Rajappa & Os., [1978]
2 SCC 213; om Prakash v. Ms Executive Engineer, SYL
Kurukshetra & Ors. [1984] Current L.J. 349; State of Punjab
v. Kuldip Singh & Anr., [1983] 1 L.L.J. 307; Madhya Pradesh
Irrigation Karanchari Sangh v. State of Madhya Pradesh &
Anr., [1972] LLJ 374; State of Rajasthan v. The Industria
Tri bunal , Rajasthan, [1970] RLW 137; Dinesh Sharrna & Os.
v. State of Bihar & Os., [1983] Bihar L.J.R 207 and Chi ef
Engi neer, /I rrigation, Orissa v. Harihar Patra & Anr., [1977]
L.1.C 1033, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 5415 of
1985 etc.

Fromthe Order dated 7.1.1985 of ‘the Presiding officer
Labour Court, Anritsar in Application No. 547 of 1979.

619

Jitendera Sharma, P. Gaur, D.K Garg, K K. Mhan and
R C. Kaushik for the Appellants.

S.C. Mohanta, Mahabir Singh and CM _Nayar for the
Respondent s.

The Judgnent of the Court was delivered by

RANGANATH M SRA, J. Each of ‘these appeals is by specia
leave and is directed against the Award made in different
di sputes by the Labour Court. The common justification for
ignoring the High Court and approaching this Court directly
by way of special |eave, according to M. Jitendra Sharnma
for each of the appellants, is that there are a couple of
Full Bench decisions of the Punjab and Haryana H gh Court
hol di ng t hat the Irrigation Departnment —of the State
Government of Punjab is not an ’'industry’ and no -useful
purpose would have been served by routing the matters
t hrough the High Court as the Full Bench decisi on would have
been fol | owed.

The appellant in Cvil Appeal No. 5415 of 1985 was a
Foreman in the Mechanical Construction Division under the
Irrigation Departnment and had applied under Section 33 C2
of the Industrial Disputes Act, 1947, (hereinafter referred
to as ’'the Act’) before the Labour Court for recovery of
arrears of annual increnents.

The appellant in Cvil Appeal No. 2168 of 1987 was a T.
Mate in the P.WD. Drainage Division. Wien his services were
term nated without conplying with the requirenents of the
law, he challenged the termination before the Labour Court.
The appellant in the remmining appeal was an operator in the
Mechani cal Division, Rohtak under the Irrigation Depart nment
of Haryana State. H's services were term nated and thereupon
he approached the Labour Court disputing the validity of the
said order. In each of these cases chall enge was advanced by
the governnmental authority to the maintainability of the
application before the Labour Court on the ground that the
enpl oyer was not an ’'industry’ and the Act did not apply.
The Labour Court by different orders made in each of these
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cases upheld the objection and declined relief to the
enpl oyees. The common question in these appeals, therefore,
is as to whether the |Irrigation Departnent of either
Governnment is an 'industry’.

The definition of ’industry' occurring in Section 2 of
the Act has now to be seen. The Act defines ’industry’ in
Section 2(J) to nean:

620
"any business, trade undertaking, nmanufacturer or
calling of enmployers and includes any calling
service, enploynment, handicraft, or industria
occupation or avocation of workmen. "
By Section 2(c) of the Anending Act (46 of 1982), this
definition has been anended but the anmendnment has not yet
been brought into force. The anended definition of
"industry" is as follows:
"I ndustry neans any systematic activity carried on
by co operation between an enployer and his
wor kmen (whet her such wor knen are enpl oyed by such
enpl oyer directly or by or through any agency,
including a contractor) for the production, supply
or distribution of goods or services with a view
to satisfy ~human wants or w shes (not being wants
or wi shes which are nerely spiritual or religious
in nature), whether or not, -
(i) any capital has been invested for the purpose
of carrying on such activity; or
(ii) such ‘activity is carried on with a notive to
make any gain or profit,
and i ncl udes-
(a) any activity  of the Dock Labour Board
establ i shed under Section 5A of the Dock Wbrkers
(Regul ati on of Enpl oynment) Act, 1948;
(b) any activity relating to the pronotion of
sales or business or both carried on by an
est abl i shnent,
but does not i nclude-
(1) any agricultural operation except where such
agricultural operation is carried on /in an
i ntegrated manner wth any —other activity (being
any such activity as is referred to in the
foregoing provisions of this clause) and -such
other activity is the predom nant one,
Expl anation: - For the purposes of this sub-clause,
"agricultural operation’ does not include any
activity carried onin a
621
pl antation as defined in clause (f) of Section 2
of the Plantations Labour Act, 1951; or
(2) hospitals or dispensaries; or
(3) educational, scientific, research or-training
institutions; or
(4) institutions owned or managed by organisation
whol Iy or substantially engaged in any charitable,
soci al or philanthropic service; or
(5) khadi or village industries; or
(6) any activity of the Government relatable to
the sovereign functions of the CGover nirent
including all the activities carried on by the
departnments of the Central CGovernnent dealing with
def ence research, atom c energy and space; or
(7) any domestic service; or
(8) any activity, being a profession practised by
an individual or body of individuals, if the
nunber of persons enployed by the individual or
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body of individuals in relation to such profession
is less than ten; or
(9) any activity, being an activity carried on by
a cooperative society or a club or any other |ike
body of individuals, if the nunber of persons
enpl oyed by the cooperative society, club or other
like body of individuals in relation to such
activity is less than ten;"
Since the anended statutory definition is not yet in force,
the parent definition and judicial pronouncenents have to be
referred to for finding the law. The field is covered by
pronouncenents of this Court and it is not necessary to go
beyond these precedents. In case the Irrigation Departnent
is accepted to be "industry", there is no dispute that each
of the appellants would bea "workman" and each of the
clainms would constitute an "industrial dispute" as defined
in Section 2(s) and (k) respectively.
A five-Judge Bench in D.N, Banerji v. P.R Mikherjee &
Os.,
622
[1953] SCR. 302 considered  the scope of the definition of
i ndustry. Chandrashekhara Aiyer, J. speaking for the Court
st at ed:
"It i's therefore incunbent on us to ascertain
what the/ statute neans by industry and industria
di spute, leaving aside the original neaning
attributed to the words in a sinpler state of
soci ety, when we had only one enployer perhaps,
doing a particul ar ~trade or carrying on a
particul ar business ~with the help of his own
tools, material and skill and enploying a few
wor kmen in t he process of producti on or
manuf acture, and when such disputes that occurred
did not go behind individual lTevels into  acute
fights between rival organisations of workmen and
enpl oyers; and when |arge scale strikes and | ock-
outs throwing society into chaos and confusion
were practically unknown. Legislation had to keep
pace with the march of times and to provide for
new situations. Social evolution is a process of
constant growth, and the State cannot ~afford to
stand still wthout taking adequate neasures by
nmeans of |egislation to solve |arge and noment ous
problens that arise in the industrial field from
day to day alnmobst .. Wien our Act canme to be
passed, | abour disputes had already assuned big
proportions, and there were clashes between
wor kmen and enpl oyers in several instances. W can
assume therefore that it was to nmeet such a
situation that the Act was enacted, and it is
consequently necessary to give the terns enployed
inthe Act referring to such disputes as w de an
i mport as reasonably possible. Do the definitions
of industry, industrial dispute and workman take
in the extended significance or exclude it? Though
the word undertaking in the definition of industry
i s wedged in between business and trade on the one
hand and nanufacture on the other, and though
therefore it mght mean only a business or trade
undertaking, still it nust be remenbered that if
that were so, there was no need to use the word
separately from business or trade. The wi der
inmport is attracted even nore clearly when we | ook
at the latter part of the definition which refers
to calling, service, enployment or industria
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The ratio

occupation or avocation of workmen. Undertaking in
the first part of the definition and industria
occupation or avocation in the second part
obviously mean much nore than what is ordinarily
understood by trade or business. The definition
was apparently intended to

include within its scope what mght not strictly
be called a trade or business venture."
in Mukherjee's case was relied upon by a three-

Judge Bench in State of Bombay & O's. v. The Hospita
Mazdoor Sabha & Ors., [1960] 2 SCR 866 and Gaj endr agadkar
J. who spoke for the Bench observed:

624

The Bench
st at ed:

"There is another point which cannot be
i gnored. Section 2(j) does not define industry in
the usual manner by prescribing what it nmeans: the
first clause of the definition gives the statutory
meani ng of i ndustry . and the second cl ause
del iberately refers to several other itens of
industry and brings them in the definition in an
inclusive way. It is obvious that the words used
in an inclusive definition denote extension and
cannot be treated as restricted in any sense.
Where we are dealing with an inclusive definition
it would’' be inappropriate to put a restrictive
i nterpretation upon terns of w der denotation.”

"Besides, it would be relevant to point out
that too much reliance cannot be placed on what
are described as the -essential attributes or
features of . trade or ~business as~ conventionally
under st ood. The conventional neaning attributed to
the words trade and business has | ost sone of its
validity for t he purpose of i ndustria
adj udi cati on. I ndustrial adj udi cation has
necessarily to be aware of the current of socio-
econom ¢ thought around; it nust recognise that in
the nodern wel fare  State healthy industria
relations are a matter of paranount inportance and
its essential function is to assist the State by
hel ping a solution of industrial disputes which
constitute a distinct and persistent phenomenon of
nodern industrialised States in attenmpting to
solve industrial disputes, industrial adjudication
does not and should not adopt a doctrinaire
approach. It rmust evolve sonme working principles
and shoul d generally avoid formul ating or adopting
abstract generalisations. Nevertheless it can't
harp back to old age notions about the relations
bet ween enployer and the enployee or to the
doctrine of |aissez faire which then governed the
regul ation of the said relations. That is why, we
think, in construing the wde words used in
section 2(j) it would be erroneous to attach undue
i mportance to the attributes

associated with business or trade in the popul ar
m nd in days gone by."
thereafter adverted to the negative side and

"It would be possible to exclude sone
activities from section 2(1) wi t hout any
difficulty. Negatively stated the activities of
the CGovernment which can be properly described as
regal or sovereign activities are outside the
scope of section 2(j). These are functions which a
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constitutional government can and nust undertake
for governance and which no private citizen can
undertake. This positionis not in dispute. An
attenpt is, however, made by the appellant to
suggest that in view of the Directive Principles
enunciated in Part IV of the Constitution and in
view of the ideal of a welfare state which has
been placed before the country, Governnents, both
at the level of States as well as at the Centre
undertake several welfare activities; and the
argunent is that the field of governmental or
regal activities which are excluded from the
operation of section 2(j) should be extended to
cover ot her activities undert aken by t he
Governments in pursuit of their welfare policies.
In our opi nion, this contention cannot be
accepted.” The —activities which do not fall within
section 2(j) and whi ch are descri bed as
governmental or regal or sovereign have been
pithily described by Lord Watson as 'the prinmary
and inalienable  functions of a constitutiona
CGovernment’; and it is only these activities that
are outside the scope of section 2(j). It sounds
i ncongruous and sel f-contradictory to suggest that
activities undertaken by the Governnment in the
i nterests of soci 0- econom ¢ progress of the
country as beneficial neasures should be exenpted
fromthe operation of the Act which in substance
is a very inportant beneficial neasure itself."
Applying the stated principles, this Court in that case held
that the J.J. Goup of Hospitals came within the definition
of industry.

Wthin a couple of weeks from the ~Hospital = Mazdoor
Sabha's case (supra), the same Bench in the case of
Corporation of the City of Nagpur v. Its Enpl oyees, [1960] 2
SCR 942, this tine Subba Rao, J., as he then was, speaking
for the Court examined the self-same question. Before the
Court were available two precedents -Mikherjee's case
625
(supra) and Hospital Mazdoor Sabha's case (supra) and it was
st at ed:

"Before considering the positive aspects of
the definition, what is not an industry may be
consi dered. However wi de the definition of
industry may be, it cannot include the regal or
soveriegn functions of State. This is the agreed
basis of the argunents at the Bar though the
| earned counsel differed on the anbit of _such
functions. Wiile the |l|earned counsel for/ the
Corporation would like to enlarge the scope of
these functions so as to conprehend -all the
wel fare activities of a nodern State, the |earned
counsel for the respondents would seek to confine
themto what are aptly termed the primary —and
i nalienable functions of a constitutiona
Government "

The Court anal ysed the activities of the various departnments
of the Corporation and observed:

"W can also visualize different situations.
A particular activity of a nunicipality may be
covered by the definition of industry. |If the
financial and adm nistrative departnents are
slowy in charge of that activity, there can be no
difficulty in treating those two departrments al so
as part of the industry. But there may be cases
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where the said two departnents may not only be in
charge of a particular activity or service covered
by the definition of industry but also in charge
of other activity or activities falling outside
the definition of industry. 1In such cases a
working rule may be evolved to advance socia
justice consistent with the principles of equity.
In such cases the solution to the probl em depends
upon the answer to the question whether such a
depart nent is primarily and predom nantly
concerned with industrial activity or incidentally
connected therewith. "

"The result of the discussion may be sunmarised
thus: (1) the definition of industry in the Act is
very conprehensive. It is in tw parts one part
defines it ~fromthe stand point of the enployer
and the other from the stand point of the
enpl oyee. If~ an activity falls under either part
of the definitionit’ will be an industry within
the neaning of the Act. (2) The history of
industrial disputes and the |egislation recognises
the basic concept that the activity shall be an
or ga-

ni sed one and not that which pertains to private
or personal’ A enploynent. (3) The regal functions
prescribed as primary and inalienable functions of
State though statutorily del egat ed to a
corporation. or necessarily excluded from the
purvi ew of the definition. Such regal  functions
shal | be confined to | egi sl ative power ,
adm nistration of |aw and judicial power. (4) If a
service rendered by an individual or a private
person would be an industry, it would equally be
an industry in the hands of a corporation. (5) If
a service rendered by a corporation is an
i ndustry, the enpl oyees in the depart ment
connected with that service, whether financial
administrative or executive, would be entitled to
the benefits of the Act. (6) If a department of a
muni ci pality discharges many functions some
pertaining to industry as defined in the Act and
t he ot her non-industri al activities, t he
predom nant functions of the department shall be
the criterion for the purposes of the Act."

Applying these tests, this Court exam ned as to whether the
various departments of the Corporation cane wthin the
definition or not. Then cane the decision of a Constitution

Bench in

the case of Managenent of Safdarjung Hospital v.

Kuldip Singh Sethi, [1971] 1 SCR 177 where Chief Justice
H dayatull ah spoke for the Court. Referring. to the
definition of industry. the | earned Chief Justice observed:

"This definition is in tw parts. The first
part says that it neans any business, trade,
undert aki ng, manufacture or calling of enployers
and then goes on to say that includes any calling,
service, enploynent, handi craft or industria
occupation or avocation of workmen .. ".

"Therefore, an industry is to be found when
the enpl oyers are carrying on any business, trade,
undert aki ng, nanufacture or calling of enployers.
If they are not, there is no industry as such
What is neant by these expressions was discussed
in a large nunber of cases which have been
consi dered el aborately in the Gynkhana C ub case
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[1968] 1 SCR 742. The conclusions in that case nay
be stated:
"Primarily, therefore, industrial disputes
occur when operation undertaken rests upon
cooperati on between enployer and enployees
with a view to production and distribution of
mat eri al goods, in other

words, wealth, but they nmay arise also in
cases where the cooperation is to produce
mat eri al services. The normal cases are those
in which the production or distribution is of
material goods or wealth and they will fal
within the expressions trade, business or
manuf acture.’ "

In Safdarjung Hospital’'s case the decision in Hospita
Mazdoor Sabha case was anal ysed and the Court came to the

fol | owing

Then cane
Board v.

same poi nt

concl usi on:

“I'n_~our j udgrment, the Hospital Mazdoor
Sabha’ s case took the extreme view of the matter
which was not justified. "

the case of Bangalore Water Supply and Sewerage
A. Rajappa & Os  [1978] 2 SCC 213. This tine the
was before a seven-Judge Bench of this Court.

This judgnent wundertood a review of the entire law. Krishna

lyer, J.
par agr aph

628

spoke for  hinmself, Bhagwati ~-and Desai, JJ. In
139 of the judgnent it was stated:

"Banerjee (supra) amplified by Corporation of
Nagpur (supra), in effect net with its waterloo in
Safdarjung (supra). ~But in this latter case two
voi ces could be herard and subsequent. rulings
zi gzagged and conflicted precisely because of this
built-in anbival ence. It behoves us, therefore,
hopefully to abolish blurred edges, illumne
penunbral areas and overrule what we regard as
wrong. Hesistency, half-tones and hunting with the
hounds and running with the hare can cl ai m heavy
penalty in the shape of industrial confusion
adj udi catory guandary and admi ni strative
perplexity at a time when the nation is striving
to pronote enploynent through diverse strategies
whi ch need, for their smooth fulfilnment, less
stress and distress, nore mutual understanding and
trust based on a dynamic rule of |aw which speaks

clearly, firmy and humanely. |[|f the salt of |aw
lose its savour of progressive <certainty where
with small it be stalled? So we proceed to

fornmulate the principles, deducible from our
di scussion which are decisive, positively and
negatively, of the identity of industry under the
Act. We speak, not exhaustively, but to the extent
covered by the debate at the bar and, to that
extent, authoritatively, until overruled by a
| arger bench or superseded by the |egislative
branch."

"Industry as defined in section 2(j) and
expl ai ned in Banerjee (supra) has a wi de inport.

(a) Were (i) systematic activity, (ii)
organi sed by cooperation between enployer and
enpl oyee (the direct and substantial elenment 1is
chinmerical) (iii) for the producti on and/ or
di stribution of goods and services calculated to
satisfy human wants and w shes (not spiritual or
religious but inclusive of material things or
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services geared to celestial bliss e.g. nmaking, on
a large scale prasad or food), prima facie, there
is an industry in that enterprise.

(b) Absence of profit motive or gainfu
objective is irrelevant, be the venture in the
public, joint, private or other sector

(c) The true focus is functional and the
decisive test is the nature of the activity with
speci al enphasi s on t he enpl oyer - enpl oyee
rel ati ons.

(d) If the organisation is a trade or
business it does not cease to be one because of
phi | ant hr opy animati ng t he undert aki ng.

Al though section 2(j) wuses words of the
wi dest anplitude inits two |inbs, their meaning
cannot be magnified to over-reach itself.

Undertaking nust suffer a contextual and
associational shrinkage as explained in Banerjee
and-in this judgnent; so also, service, calling

and the like. This yields the inference that al

or gani zed activities possessing the triple
elements in |, although not trade or business, may
still be industry provided the nature of the

activity, 'viz. ~ the enpl oyer-enpl oyee basis, bears
resenbl ance to what we find in trade or business.
This takes into the fold of industry undertakings,
cal l'ings and services, adventures - 'anal ogous to
the carrying on of the trade or business’ . Al
features, other than the methodol ogy of carrying
on the activity viz.~in organizing the cooperation
bet ween enpl oyer and enpl oyee, may be dissimlar
It does not matter, if on the enploynent terns
there is anal ogy.

Application of  these guidelines should not
stop short of their |logical reach by invocation of
creeds, cults or inner  sense of incongruity or
outer sense of motivation for or resultant of the
econoni ¢ operations. The ideol ogy of the Act being
i ndustrial peace, regulation and resolution of
i ndustrial disputes between enployer and workmen,
the range of this statutory ideology must inform
the reach of the statutory definition. _Nothing
| ess, nothing nore.

(a) The consequences are (i) professions,
(ii) clubs, (iii) educational institutions, (h)
cooperatives, (V) research i nstitutes, (vi)
charitable projects and (vii) ot her ki ndred
adventures, if they fulfil the triple tests listed
inl cannot be exenpted fromthe scope of section
2(j)-

(b) A restricted category of professions,
cl ubs, cooperatives and even gurukulas and little
research labs, may qualify for exenption if, in
sinple ventures, substantial and, going by the
dom nant nature criterion, substantively, no
enpl oyees are entertained but in mniml matters,
mar gi nal enpl oyees are hired w thout destroying
the non-enpl oyee character of the unit.

(c) If, in a pious or altruistic m ssion nany
enpl oy thenselves, free or for snall honoraria or
like return, minly drawn by sharing in the
purpose or case, such as |lawers volunteering to
run a free legal services clinic or doctors
serving in their spare hours in a free nedica
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Beg,

centre or ashranmtes working at the bidding of the
holiness, divinity or like central personality,
and the services are supplied free or at nonina
cost and those who serve are not engaged for
remuneration or on the basis of master and servant
rel ationship, then, the institution is not an

i ndustry even if stray servants, nmanual or
technical, are hired. Such eleenosynary or like
undert aki ngs al one are exenpt - not ot her
generosity, conpassion, devel oprental passion or
pr oj ect.

The dom nant nature test:

(a) Where a conplex of activities, sonme of
which qualify for exenption others not, involves
enpl oyees on the total undertaking, some of whom
are not worknen as in

the University of Delhi v.Ram Nath, [1964] 2 SCR
703 or A 'sone departnents are not productive of
goods and services if isolated, even then, the
predom nant nature of ‘the services and the
integrated nature of the departments as expl ai ned
in the Corporation of Nagpur, will be the true
test. The whole wundertaking wll be industry
al t hough/those who are not worknen by definition
may not benefit by the status.

(b). Notwithstanding the previous clauses,
sovereign functions, strictly understood, (alone)
qualify for  exenption, not the welfare activities
or econom c adventures-undertaken by governnent or
statutory bodies.

(c) Even in departnents di schargi ng sovereign
functions, if there are units which are industries
and they are substantially severable, then they
can be considered to cone within section 2(j).

(d) Constitutional and conpetently / enacted
| egi sl ative provisions ‘may well renove from the
scope of the Act categories which otherwi'se nmay be
covered thereby."

CJ., wote a separate judgrment and prefaced it by

sayi ng:

"I am in general agreement with the |ine of
t hi nki ng adopted and the concl usi ons reached by ny
| earned brother Krishna lyer."

I n paragraph 149 of the judgnent, the |earned Chief Justice

observed

"I'n his heroic efforts, my |learned brother
Krishna lyer, if | may say so with great respect,
has not discarded the tests of industry fornul ated
in the past. |Indeed, he has actually restored the
tests laid down by this Court in D.N. Banerjee’'s
case, and, after that, in Corporation of the Cty
of Nagpur v. Its Enpl oyees, and State of Bonbay v.
The Hospital Mazdoor Sabha to their pristine

glory."

The | earned Chief Justice again stated:
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"Each of wus is likely to have a subjective
noti on about industry. For objectivity, we have to
| ook first to the words

used in the statutory provision defining industry
in an attenpt to find the neaning. |If that neaning
is clear, we need proceed no further. But, the
trouble here is that the words found there do not
yield a meaning so readily. They refer to what
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enpl oyers or workers may do as parts of their
ordi nary avocation or business inlife .. "

"Thus, in order to draw the circle of
industry, to use the expression of ny |earned
brother lyer, we do not find even the term worknan
illumnating. The definition only enables us to
see that certain classes of persons enployed in
the service of the State are excluded from the
purview of industrial dispute which the Act seeks
to provide for in the interests of industria
peace and harmony between the enployers and
enpl oyees so that the welfare of the nation is
secured. The result is that we have then to turn
to the preanble to find the object of the Act
itself, to the legislative history of the Act, and
to the socio-econonic ethos and aspirations and
needs of ‘the tines in which the Act was passed."

After quoting the definition of industry, the |earned Chief
Justice proceeded to say in paragraph 158 of the judgnent:

"It seens to-ne that the definition was not
meant to provide nore than a guide. It raises
doubts as to what could be neant by the calling of
enpl oyers even if business, trade, undertaking or
manuf acture could be found capable of being nore
clearly delineated. It is <clear that there is no
nmention here of any profit notive. Cbviously, the
wor k manufacture of enployers could not be
interpreted literally. It merely nmeans a process
of manufacture in which the enployers nmay be
engaged. It is, however, evident-that the term
enpl oyer necessarily postulates enployees wi t hout
whom t here can be no enployers ......

I n paragraph 165 of the judgnent, the |earned Chief Justice
added: G

"I have contended nyself with a very brief
and hurried outline of nmy line of thinking partly
because I amin agreenent with the concl usi ons of
ny | earned brother Krishna lyer and | al so endorse
hi s reasoni ng al nost wholly, but even nore because
the opinion | have dictated

632
just now nust be given today if | have to deliver
it at all. From tonorrow | cease to have any
authority as a Judge to deliver it. Therefore,
have really no time to discuss the |arge nunber of
cases cited before us, including those what are
known as sovereign functions."

Chandrachud, J., as he then was, on behalf [ of hinself

Jaswant Singh and Tul zapurkar, JJ. added a note by saying:
"We are in respectful agreenent with the view
expressed by Krishna Iyer, J. that the appea
shoul d be dismssed. W wll give our reasons
later indicating the area of concurrence and
di vergence, (underlining is ours) if any, on-the
various points in controversy on which our |earned
Brot her has dwelt."
On 7th of April, the reasonings were delivered by Chief
Justice Chandrachud for hinself as by then Jaswant Singh, J.
delivered a separate set of reasonings for hinmself and
Tul zapurkar, J. The learned Chief Justice (because by then
he had assunmed that office) referred to several authorities
and tests and |n par agraph 181 of the judgment stated:
........ These refinements are, with
respect, are not warranted by the words of the
definition, apart fromthe consideration that in
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practice they make the application of the
definition to concrete cases dependent upon a
factual assessnment so highly subjective as to | ead
to confusion and uncertainty in the understandi ng
of the true legal position. Ganting that the
| anguage of the definition is so wde that some
[imtation ought to be read into it, one nust step
at a point beyond which the definition will skid
into a domain too rarefied to be realistic.
Whet her the cooperation between the enployer and
the enpl oyee is the proximate cause of the
ultimate product and bears direct nexus with it is
a test which i's alnbst inpossible of application
wi th any degree of assurance or certitude. It wll
be as nmuch true to say that the solicitor’'s
assi stant, ~ nanagi ng clerk, librarian and the
typist _do not directly contribute to t he
intel lectual” end product which is a creation of
hi s personal professional skill as that, without
their active assistance and cooperation it will be
inpossible for himto function effectively. The
unhappy state of affairs in which the law is
mar ooned w |1
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continue/'to baffle the skilled professional and
his A enployees alike as also the Judge who has to
performthe unenviable task of sitting in judgment
over the directness of the cooperation between the
enpl oyer and the enployee, until such tine as the
| egi sl ature decides to manifest its intention by
the use of clear and indubious |anguage. Besi des
the fact that this Court has so held in Nationa
Union of Conmercial Enployees v. MR ' Mher
[ ndustrial Tribunal, Bonbay, [1962] Supp. 3 SCR
157 the legislature will find a plausible case for
exenpting the I|earned and |iberal professions of
| awyers, solicitors, doctors, engineers, chartered
accountants and the like fromthe operation of
i ndustrial |aws. But until that -happens, |
consider that in the present state of the lawit
is difficult by judicial interpretation to create
exenptions in favour of any particular class.”

The remmining two |learned Judges added their separate

opi nion and in the concluding part stated:

“I'n view of the difficulty experienced by al
of us in defining the true denotation of the term
industry and divergence of opinion in regard
t hereto-as has been the case with this Bench al so-
we think, it is hightinme that the Legislature
steps in with a conprehensive bill to clear up the
fog and renmove the doubts and set at rest -once for
all the controversy which crops up fromtinme to
time in relation to the neaning of the aforesaid
termrendering it necessary for |arger Benches of
this Court to be constituted which are driven to
the necessity of evolving a working fornula to
cover particular cases."

The ultimate position available fromthe seven-Judge Bench
decision, therefore, is that while three |earned Judges
delivered their view through Krishna Iyer, J., Beg CJ spoke
sonmewhat differently, yet agreed with the concl usion reached
by Krishna |Iyer J. Chandrachud, CJ. also agreed with the
majority while the remaining two |earned Judges | ooked for
legislative clarification to nmeet the situation

Per haps keeping in view the observations of the |earned
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Judges constituting the seven-Judge Bench, the definition of
i ndustry as occurring in section 2(j) of the Act was anended
by Act 46 of 1982. Though alnbst six years have el apsed
si nce the amendnment cane on to
634
the Statute Book, it has not been enforced yet. Bare Acts
and Conmentaries on the Industrial Disputes Act have,
however, brought in the new definition by deleting the old
one with a note that the new provision has yet to conme into
force. This situation has further added to the confusion

It is nowtine toturn to the facts of the case.
Judicial notice can be taken of the position that Haryana
and Punjab originally constituted one State and Haryana has
beconme separate from 1966. The Irrigation Departnent of the
erstwhile Punjab State was di schar gi ng t he State’'s
obligations created under  the Northern India Canal and
Drai nage Act, 1873. The  Admi nistration Report of the year
1981-82 of the Public Wrks Departnent, lrrigation Branch
which really -deals with the irrigation departnent has been
produced before us with notice thereof to the appellants’
| earned counsel. W may extract a part of the Report:

"The irrigation departnent which was set-up
nore than 100 years ago is mainly responsible to
provide water ~supplies for " the substance and
devel opnent of agriculture in the 30.36 hectare
cultivable area of the State covered by cana
conmand. This requires harnessing  of the surface
and grounds water resources of the State and their
equi tabl e distribution to the benefi ci ari es,
within Canal ~Command area. This~ task involves
construction of nultipurposes, mjor, nmedi um and
mnor irrigation projects, mmintenance of net work
of channel s, regul ati on - of canal suppl i es,
enforcenent of water laws etc. and |levying of
crop-w se water supply rates on the irrigators for
recovery through the state Revenue Department.
Ext ensi on, inmprovenent (and nodernisation’ of the
age old canal systemis also continued to be done
simul taneously by the Departnent. Besides the
irrigation the departnent also provides water for
drinki ng purposes to villages and towns in the
State. The canal water supplies-are also being
made available for the industrial devel opnent in
areas where no other source for water ~supplies
exi sts".

"The State of Punjab was reorganised in the
year 1966 and a nunber of disputes on the sharing
of water/powers wth successor States croped up
The issues regarding apportionnment of Ravi / Beas
Waters over the preparation uses falling to the
share of erstwhile Punjab
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apportionnent of rights and liabilities of Bhakra
Nangal Project, retention of control of Irrigation
Head Wrks of Harike, Ropar and Ferozepur by
Punj ab, restoration of Bhakra Nangal Project and
Beas Project to Punjab etc. etc. are also dealt
with by the Department."

"The Irrigation Depart ment is al so
responsi ble to provide protection to the val uable
irrigated | ands and public property from fl oodi ng,
river action and water logging. This requires
construction of flood protection, river training,
drai nage and anti-waterlogging works and their
mai nt enance. "
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"The Departnment has also to plan ahead for
irrigation developnent in the State for which
pur pose proposal of irrigation schenes are
i nvesti gated, surveyed and prepared in advance.
Feasibility of irrigation schenes for hydropower
generation from the exi sting and pr oposed
irrigation schenes is also investigated by the
Departnment and their execution undertaken. The
execution of newirrigation schenmes, extention and
i mpr ovenent of exi sting schenes requires
preparation of detailed designs of channels and
their necessary works. This work is also done by
the Departnment."

"During designs, execution and mai ntenance of

the irrigation, flood control and dr ai nage
projects, field problens arise for the solution of
whi ch research, nodel studies and |aboratory

experiments have to be conducted. The Depart nent
undertakes this work as well."
"Havi ng shared with the neighbouring States
alnost entire ~water resources of the rivers
flowi ng through the Punjab water has now become a
constraint to keep the tenpo of the devel opnent of
irrigated  agriculture in the State. For this
purpose /it ~has not only becone necessary to
evaluate the total water resources of the State
but also plan conjunctive use of surface and
ground water for the optimm developnent of this
preci ous resource. Further it has become necessary
to conserve -irrigation supplies and  propogate
their use economcally through innovative water
di stribution system like sprinklers, drip system
etc."
636
"The Irrigation Departnent plans and execute
recl amation of salt or thur affected areas within
cannal command. Measurenents of discharges in the
Ravi, the Beas and the Sutlej desides the beings
and drains in the State is also carried out by the
irrigation department. These observations which
are being nmade for the last over 60 -years have
provi ded basic data to the design of multipurposes
Bhakhra Nangal , Beas and Beas Sutlej Link projects
whi ch have transformed econonies not only of the
State of Punjab but also of the State of Haryana
and Raj ast han.
The fact extracted fromthe Report apparently give a picture
of the activities of the Irrigation Departnment. There is a
full -Bench judgment of the Punjab and Haryana High Court in
the case of On Prakash v. Ms Executive Engineers, SYL
Kurukshetra & Ors.[1984] Current L.J. 349 where the question
that came wup for consideration before the full Bench was
thus stated; whether the irrigation department of the State
(of Punjab) cones within the anmbit of industry in section
2(j) of the Industrial disputes Act, 1947? The Court took
into account the judgnment of another full-Bench decision of
the same Court in the case of State of Punjab v. Kuldip
Singh & Anr., [1983] 1 L.L.J. 307 where the question for
consi derati on was whether the Public Wrks Departnent of the
State Governnent was an industry. In Om Prakash’s case
(supra), the full Bench barely took note of the decision of
this Court in Bangalore Water Supply case (supra) but did
not deal wthit. It also took into account the position of
the Irrigation Departnment in Punj ab keeping in the
background the provisions of the Northern |India Canal and
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Drai nage Act of 1873 and stated:
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"The irrigation departnent is a branch of the
public works departnment. It provides a reasonably
assured source of water for crops through the net
work of canals. The irrigation department also
carries out schenes and takes nmeasures for
protecting crops fromthe nenace of floods during
the times of abnormal rainfall. In the olden tines
when there was no canals, agriculture was very
l[imted and cultivators depended sol ely on
rainfall. By the passage of time it was thought
necessary to build irrigation and drain age works
for the pur pose of providing better wat er
facilities to the farmers on whom depends the
econony of thi's country. These works could only be
built by the Government.

The western Jamuna canal which serves the
State of A Haryana was the first mgjor irrigation
work which was initially constructed by Feroze
Shah-Tuglaq in 1351. It was reconditioned by Akbar
in 1568 and was extended in 1626 in the reign of
Shahj ahan. The canal was constructed in a
reasonably serviceable formby the British during
1817-1823. Then the Upper Bari 'doab canal, Sirhind
canal, Lower Chinah canal and Lower Jhelum cana
etc., were constructed. Thereafter, many other
projects have come up and the ones which need
mention are Bhakra Nangal project with its network
of Bhakra System and the Beas project. Al these
proj ects have heen carried out by the state at the
state expense. It is understandable that such
projects could not at all be undertaken by private
enterpreneurs or could be left in their hands for
execution. Further, water i's a state subject as
per entry 17 in List Il of Seventh Schedul e of the
Constitution. Even before coning into force of the
Constitution, water of ‘rivers and streans was
considered to be belonging to the State ... .. Thus
it would be evident that the water has at al
times been a State subject and the State can
exercise full executive powers in all mtters
connected with the water. The State supplies water
to the farners through the network of canals. It
is correct that water rates are realised fromthe
farnmers but they are not realised for the cost of
the water. In other words, the State does not sel
water to the farners. As contended justifiably by
the |l earned Advocate General, the water charges
are not even sufficient to meet the establishnent
and nmmi ntenance expenses of the departnent.
Mor eover, the water rates have never been realised
on the basis of the quantity of the ‘water
supplied. These rates are dependant upon the class
of crops raised by the farmers and have been fixed
internms of per acre. It may be noted that rates
for crops, such as wheat, sugarcane, cotton, rice
are higher than the other crops such as gram oi
seeds, bajra and maize etc. In other words, the
wat er charges have been |inked on the principle of
bearability, that 1is, paying capacity of the
farner dependant upon his incone fromthe kind of
crop raised by him The water is supplied on the
basis of the holding of each farmer in terns of
cultivabl e commanded area, that 1is, on the basis




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 18

of uniform and equitable vyardstick. Again, the
wat er charges are renmtted when the crops are
danmaged by natura
638

calam ties such as locust, hailstronms, floods or
drought etc. Further, the construction of canals,
dans, barrages, and other projects cannot be
entrusted to sone private hands. The construction
of these works involves conpul sory acquisition of
 and which can also be done by the State. Merely
this fact that water 1is supplied by charging
certain rates cannot warrant a finding that the
state is indulging in trade or business activity
or an activity - which is analogous to trade,
busi ness or _econonic venture. From what has been
stated above, there can be gainsaying that the
functions of the irrigation department cannot at
all be'left to private enterprise. The facts which
wei ghed in holding "that the construction and
mai nt enance of national and state highways by the
State does not come withirn the anmbit of industry
in Kuldip Singh's case (supra) are present so far
as the irrigation departnent 1is concerned .. In
this viewof the matter, | hold that the functions
of the /irrigation departnments are essentially
government / functions and that ‘these functions
nei t her | partake of the nature- of trade and
busi ness ‘\nor are even renotely analogous thereto
and that ‘this departnment does not come within the
ambit of industry as -defined in “section 2(j) of
the Act."

M. Shalma for the appellants placed before us sone
cases of different H gh Courts in support of his stand that
the Irrigation Department should be considered as industry.
The first of these cases is that of Mdhya Pradesh
Irrigation Karanchari Sangh v. State of Madhya Pradesh &
Anr., [1972] LLJ 374 where the (Madhya Pradesh High Court
found the Chanbal Hydel Irrigation Project to be an
industry. The facts of that case reveal that -the Project
therein was a mul ti purpose one which was used for generating
electricity as also for irrigation purposes. On the facts
found therein, the Hi gh Court cane to the conclusion that it
cane within the definition under section 2(j) of the Act.

In State of Rajasthan v. The Industrial Tribunal
Raj ast han, [1970] RLW 137 the question for consideration
before the Rajasthan Hi gh Court was whether the Survey and
Investigation Division of Irrigation Departnent was an
i ndustry. In paragraph 26, the |learned Judge came to the
concl usi on by sayi ng:

“"In view of the aforesaid decisions of the

Supreme Court, | find it difficult to“hold that
the activities of the
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State Governnent by organising its Survey -and
I nvesti gation. Di vi si on in the [rrigation
Departnment through which the State Governnent
rendered services in the matter of supplying water
by constructing canals and dans does not fal
within the ambit of the sovereign or rega
functions of the State. Such service to the people
at large, in nmy opinion, comes within the anbit of
the expression industry as defined in section 2(i)
of the Act."

The finding runs contrary to the conclusion. |If in the

opi nion of the learned Judge, it was difficult to hold that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 18

the activities did not fall wthin the anbit of the
sovereign or regal functions, then the conclusion should
have been different.

In Dinesh Shanna & Os. v. State of Bihar & Os.,
[1983] Bihar L.J.R 207, a Division Bench of the Patna Hi gh
Court was considering if the Public Health Engineering
Departnment of the State of Bihar was an industry. 1In
paragraph 8 of the judgnent, reliance was placed on the
Bangal ore Water Supply case (supra) and the Nagpur
Corporation case (supra) and it was held that the said
department of the State CGovernnent of Bi har was an industry.
In Chief Engineer, Irrigation, Olissa v. Harihar Patra &
Anr., [1977] L.1.C. 1033 a Division Bench of the orissa High
Court was considering whether the Salandi Irrigation Project
inthat State was an industry. The High Court relied upon
the earlier full-Bench decision of its own Court and some of
the decisions of this Court which we have referred to above,
and cane to hold that the irrigation project was an
i ndustry.

The '‘Adm nistrative Report of ‘the facts found by the
Hi gh Court inthe instant case have attenpted to draw out
certain special features. The legal position has been
indicated in the earlier part of our judgment. On the tests,
as already laid down in the judgnents, we do not think these
facts found in this ‘case can take out the Irrigation
Depart nent outside the purview of “the definition of
"industry’. W have already referredto the Doni nant Nature
test evolved by Krishna Iyer, J. The main functions of the
Irrigation Department where subjected to the Dom nant Nature
test clearly cone within the anbit of industry. W have not
been able to gather as to why even six years after the
amendnment has been brought to the definition of industry in
section 2(j) of the Act the sane has not been brought into
force. This Court on nore than one occasion has indicated
that the position should be clarified by an appropriate
amendment and when keeping in view the opinion of this
Court, the law was sought to be anended, it is
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appropriate that the same should be brought into force as
such or wth such further alterations as nay be considered
necessary, and the legislative viewof the matter is nade
known and the confusion in the field is cleared up

For the reasons we have indicated above, these appeals
succeed. W nmke it clear that in the event of -the
definition of industry being changed either by enforcenent
of the new definition of industry or by any other
| egi sl ative change, it would al ways be open to the aggrieved
Irrigation Departnent to raise the issue again and the
present decision would not stand in the way of such an
attenpt in view of the altered situation. The appeals are
al |l oned wi t hout costs.

S. L. Appeal s al | owed.
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