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ACT:

Arbitration Act,  1940-Secs. 8, 20,30 32, 33-Wether
court appointing an arbitrator can further nake an order
referring disputes to arbitrator - Award can be set aside on
the ground of invalidity of reference-Wether "otherw se in
valid includes invalid reference.

HEADNOTE

The respondent, a contractor, entered into 7 agreenents
with the Union of India for the construction of a hospital,
some buildings and tube wells. “In each one of these
agreenments there was a clause providing that any / dispute
arising between the parties wuld be referred to an
arbitrator. The designations of the arbitrators were also
nmentioned in 4 agreenents as Director of Farns in two
agreenments as the officer Conmanding, Lucknow, —and in one
agreement as the Quartermaster General at Delhi. The offices
by reference to which the arbitrators were nentionedin the
agreenment were abolished. The respondent therefore, nade 7
applications in the court of Cvil Judge at Meerut under
section 8(2) of the Arbitration Act, 1940, praying for
appoi ntnent of an arbitrator. The Trial Court appointed Col.
Ranbir Singh to act as an arbitrator in all the 7 cases and
further directed the papers to be sent to himasking himto
give his award within 2 nmonths fromthat date. Wth the
consent of both the parties the arbitrator nmde sone
progress. However, the Government counsel subnitted before
the arbitrator that he should not proceed further since he
was not conpetent to deal with the questions of |aw arising
for decision. Thereafter the District Judge Meer ut
transferred the cases to the Judge of the Small Causes Court
at Meerut presunably on the assunption that the respondent’s
application for the appointnent of arbitrator were pending.
The | earned Judge of Small Causes Court appointed Director
of Farms, Ceneral Headquarters. to act as arbitrator in al
the 7 cases and he was further directed to file his award
within one nonth of the said order. The papers were then
sent to Brig. Bhandari assuming that he was the Director of
Farms. Later on, the respondent applied to the court for
review of its order alleging that the office of the Director




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

of Farms was abolished and, therefore, Brig. Bhandari could
not be the officer nentioned in the order. The respondent
did not take part in the arbitration proceedi ngs but before
the respondent could obtain a stay the arbitrator filed his
award in the Court.

The respondent made 7 applications for setting aside
the award before the Small Causes Court, Meerut, which were
rej ected. Against that the respondent preferred 7 appeals to
the All ahabad Hi gh Court. The Hi gh Court allowed the appeals
accepting the contention of the respondents that the Court
was functions officio after appointing the arbitrator under
section 8(2) and had no jurisdiction to refer the cases to
the arbitrator. The H gh Court held that it was for the
parties to refer the disputes to the arbitrator after he was
appoi nted by the court-and the reference by the court being
wi t hout jurisdiction the awards were invalid. The H gh Court
al so held that when the court. nade the order of reference
there was no post of Director of Farnms and as such, Brig.
Bhandari was not conpetent to act as an arbitrator on the
basis of the order of the Court.

In these appeal s by certificate, the appellants
chal | enged the findings of the H gh Court.

Di smi ssing the appeal s,

N

HELD: An agreenent to submit differences to arbitration
inplies an agreenent to refer the differences to the
arbitrator. Section 8 only enpowers the
999
Court to appoint an -arbitrator where the parties do not
concur in the appointnment. Section 20 contains provisions
for arbitration with the intervention of a Court,where there
is no suit pending. This section confers power on the court
to order the agreenent to be filed and further to nake an
order of reference to the arbitrator appointed @by the
parties or where the parties cannot agree upon an
appoi ntnent, to an arbitrator appointed by the court. On the
other hand, section 8 does not contain any provision
enmpowering the court to mnmke a reference to the arbitrator
as one finds in section 20. Therefore. the Small ~Causes
Court at Meerut had no jurisdiction -after —appointing an
arbitrator under section 8(2) to proceed further to make an
order referring the disputes to the arbitrator. [1002DE
1003C- E]

2. Section 30 of the Act sets out the grounds for
setting aside an award. Section 30(c) provides that an award
shall not be set aside except when it has been inproperly
procured or is otherwi se invalid. The decision of the Privy
Council in the case of Chhabbe Lal v. Kallu Lal and others
hol ding that an objection to the validity of a reference to
the arbitration did not come within the provisions of Dara
15 of the second schedule to the Code of Civil “Procedure
whi ch provided that no award was to be set aside except on
the specific grounds mentioned therein or the award being
otherwi se invalid cannot apply to the present case because
in the second schedule to the Code of G vil Procedure which
was repealed by Arbitration Act of 1940. there was no
provision |ike section 32 or 33 of the Act. Section 32 bars
the institution of suits concerning arbitration agreenents
or awards and provides that no arbitration agreenent or
award shall be set aside. anended. nodified or in any way
affected otherwise than as provided in the Act. Section 33
provides that a party to an arbitration agreenent seeking to
chal | enge the agreenent or the award nust do so by naking an
application to the court. Wen the second schedule to the
Cvil Procedure Code was in force an award nmade on an
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invalid reference could he set aside by filing a suit which
was then the appropriate proceeding but now the appropriate
proceeding is the filing of an application to the court as
has been nade in the present case. The words ’'or is
otherwise invalid® in clause (c) in section 30 are wide
enough to cover all forms of invalidity including invalidity
of the reference. [1003E, H, 1004A-F]

JUDGVENT:

CVIL APPELLATE JURISDICTION : Civil Appeal Nos. 1284
to 1290 of 1968.

Appeal s from the Judgnment; and Decrees dated the 30th
July 1962 of the Allahabad H gh Court in F.A F.Os Nos. 220
to 226 of 1952.

L.N. Sinha, Solicitor General, G L. Sanghi, (In CA
1284/ 68) and G rish Chandra, for the Appellants.

S.L. ‘Bhatia and N. K Puri, for the Respondent.

The Judgrment of the Court was delivered by

GUPTA, J.- These seven appeal s by certificate have been
preferred by the Union of India against a conmon judgment of
the Al'l ahabad Hi gh Court _disposing of seven appeals under
section 39(1)(vi) of the Arbitration Act, 1940. The appeal s
turn on the true /neaning and scope of sections 8 and 30 of
the Act. Section 8 is in these termns:
Power of Court to appoint arbitrator or unpire

"8. (1) |In any of the follow ng cases-

(a) where an arbitrati on agreenent provides that
the reference shall be to one or nore
arbitrators to be appoi nted by consent of the
parties, and all the partes do not, after
di fferences have arisen" ~ concur in the
appoi nt nent or appointnents; or

1000
(b) if any appointed arbitrator or unpire
neglects or re fuses to act, or is incapable
of acting, or dies, and the arbitration
agreenment does not show that it was intended
that the vacancy should not be supplied, and
the parties or the arbitrators, as the case
may be, do not supply the vacancy; or
(c) where the parties or the arbitrators are
required to appoint an unpire and do not
appoi nt him
any party may serve the other parties or the
arbitrators, as the case may be, with a witten notice
to concur in the appointment or appointnents or in
suppl yi ng the vacancy.
(2) If the appointrment is not nmade within fifteen
clear days after the service of the said notice, the
Court may, on the application of the party who gave the
notice and after giving the other parties an
opportunity of being heard, ap point an arbitrator or
arbitrators or wunpire, as the case nmay be, who shal
have |ike power to act in the reference and to nake an
award as if he or they had been appointed by consent of
all parties.”
The question that arises for consideration is whether the
court having appointed an arbitrator under subsection (2) of
section 8 can proceed further to make an order of reference
to the arbitrator. According to the respondent the court
beconmes functions officio after appointing an arbitrator and
has no jurisdiction to refer the matter to him

The facts leading to the appeals are these. During the
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last world war the respondents a contractor, entered into
seven agreenents with the nilitary department of the
Governnment of India for the construction of a hospital”
three other buildings and three tube wells. In each of these
agreements there was a clause providing that any dispute
arising between the parties would be referred to an
arbitrator. In four cases the agreements provided for
arbitration by the Director of Farns, CGeneral Headquarters,
Sima, in tw cases the officer Comandi ng, Lucknow, was to
be the arbitrator, and in the remining other case, a
Quarter-Master at Delhi was chosen as the arbitrator.
Di sputes having arisen between the parties, the respondent
nmade seven applications in the court of the First Cvi
Judge, Meerut, under section 8(2) of the Act stating that
the offices by reference to which the arbitrators were
selected in the agreenents had been abolished and it was
therefore necessary to ~appoint new arbitrators. 1In the
applications the respondent naned several officers praying
that one ~'of them be appointed to act an arbitrator "who
shal | have |'i ke power to act in the reference and to nmake an
award as if he has been appointed by the consent of the
parties". It wll be noticed that the prayer repeats the
mat eri al portion of ~ sub-section (2) of section 8. On
February 13, 1950 the court appointed Col. Ranbir Singh
whose nane was not in the respondent’s list, to act as
arbitrator in all the seven cases and further directed the
papers to be sent. to him asking him to give his award
within

1001

two months fromthat date. If the respondent’s contention in
these A appeals is correct that after appointing an
arbitrator under section 8(2) the court ceases to have
jurisdiction and cannot make an order of  reference, the
further directions given in the order of February 13, 1950
were invalid. However, the guestion did not assume
i mportance at that stage because both sides agreed to submt
the disputes to Col. Ranbir Singh for arbitration. After the
arbitration had nmde sonme progress, Col. Ranbir /Singh
returned the papers to the court  on being asked not to
proceed further by the Governnent counsel who thought that
the arbitrator was not conmpetent to deal with the questions
of law arising for decision. After this the District Judge,
Meerut, transferred the cases to the Judge of the  Snall
Cause Court, Meerut, presumably on the assunption'that the
respondent’s applications for the appoi nt nent  of an
arbitrator were pending. If the respondents contention is
right, this was an erroneous assunption, but no objection
was raised at the time and the Judge of the Small Cause
Court by his order dated February 13, 1951 appointed
Director of Farms, Ceneral Headquarters, Sima, to act as
arbitrator in all the seven cases. In that order the court
further directed as follows:

"Al'l these cases should be referred to him for
arbitration. He nmust file his award within one nonth of
this order."

The papers were then sent to Brigadier H L. Bhandari who
was. said to be the officer concerned. The respondent
applied to the court on March 8, 1951 for review of the
order alleging that the office of the Director of Farms,
CGeneral Headquarters, Sima, had been abolished and as such
Brig. H L. Bhandari could not be the officer nentioned in
the order. The respondent did not take part in the
proceedi ngs be fore Brig. Bhandari, but before he noved the
court on May 4, 1951 for stay of the proceedi ngs before the
arbitrator, the latter had made his awards which were filed
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in court on that very day. The review application was
ultimately di smssed on May 12, 1951

The respondent made seven applications urging severa
grounds for setting aside the awards, but the Judge of the
smal | Cause Court, Meerut, overruled all objections and
conferred the awards, and a decree in terns of the award in
each case was passed on May 26, 1952. Against that order the
respondent preferred seven appeals to the Allahabad High
Court. The Hi gh Court allowed the appeals accepting the
contention that the court was functus officio after
appointing the arbitrator under section 8(2) and had no
jurisdiction to refer the cases to the arbitrator. The High
Court was of the viewthat it was for the parties to refer
their disputes to the arbitrator after he was appoi nted by
the court, and the reference by the court being wthout
jurisdiction the awards were invalid. The Hi gh Court further
held that when the court bel ow made the order of reference
there was no - post of Director of Far s, CGener a
Headquarters, ~ Sima, in existence and, as such, Brig.
Bhandari ‘was not conpetent to act as arbitrator on the basis
of the order dated February 13, 1951. The Union of Indra
guestions the correctness of ~the High Court’s decision in
these appeal s.
1002

The validity of the order of reference depends upon the
scope of section 8 which deals with the power of the court
to appoint an arbitrator or unpire. -Sub-section (1) of
section 8, so far as'it is relevant for the present purpose,
provides that if any appointed arbitrator is incapable of
acting, and the arbitration agreement does not show that it
was i ntended that the vacancy should not be supplied, any
party to the agreenment nmay serve the other parties with a
witten notice to concur in supplying the vacancy. Sub-
section (2) of section 8 lays down that if no appointnent is
made within 15 days after the service of the said notice the
Court may, on the application of the party who gave the
notice and after giving the; other parties an opportunity of
bei ng heard" appoint an arbitrator or arbitrators "who shal
have like powers to act in the reference andto make an
award as if he or they had been appointed by consent of al
parties . The question is whether, having  made the
appoi ntnent, the court acting sub-section (2) can al so make
an order of reference to the arbitrator. The  Act
contenplates three kinds of arbitration: (i) arbitration
wi thout intervention of a court, dealt with.in chapter 11 of
the Act which includes section 3 to section 19; (ii)
arbitration with intervention of a court where there is no
suit pending, dealt with in chapter 111 which consists of
only one section, viz. section 20; and (iii) arbitration in
suits which is covered by chapter IV. It is clear fromthe
provisions of chapter Il that after the appointnent of
arbitrator, the proceedings are to be outside court, and up
to the stage of filing the award intervention of court is
not of wunless any occasion arises requiring the court to
renove the arbitrator under section 11. An agreenent to
submit differences to arbitration inplies an agreenent to
refer the differences to the arbitrator. Section only
enpowers the court to appoint an arbitrator where the
parties do not concur in the appointment. Section 20
occurring in chapt er [l cont ai ns provi si ons for
arbitration with the intervention of a court where there is
no suit pending. Section 20 reads:

Application to file in Court arbitration agreenent.

"20(1) Where any persons have entered into an
arbitrati on agreenent before the institution of any
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suit wth respect to the subject-matter of the
agreenment or any part of it, and where a difference has
arisen to which the agreenment applies they or any of
them instead of proceeding under Chapter |1, may apply
to a Court having jurisdiction in the matter to which
the agreement relates, that the agreenment be filed in
court.

(2) The application shall be in witing and shal
be nunbered and registered as a suit between one or
nore of the parties interested or <claimng to be
interested as plain tiff or plaintiffs and the
remai nder as def endant or def endant s, i f the
application has been presented by an the parties, or
if otherwise, between the applicant as plaintiff and
the other parties as defendants.

1003
(3) on _such application being nmade, the Court
shal'l. direct notice thereof to be given to all parties
to the agreenent other than the applicants, requiring
themto show cause within the time specified in the
notice why the agreenent shoul d not be fil ed.
(4) Where no sufficient cause is shown, the Court
shall order the agreenent to be filed, and shall nake
an order of reference to the arbitrator appointed by
the parties, whether in the agreenent or otherw se, or,
where the parties cannot agree upon an arbitrator, to
an arbitrator appointed by the Court.
(5) Thereafter the arbitration shall proceed in
accordance with, = and shall ~ be governed = by, the other
provisions of this Act, “so far as they can be nmade
applicable."
This section confers power on the court “to order the
agreement to be filed and, further,  to nake an order of
reference to the arbitrator appointed by the parties, or
where the parties cannot agree upon - an appointnent, to an
arbitrator appointed by the court. Sub-section (1) of
section 20 nakes it plain that the provisions of the section
can be availed of only if no providing under chapter Il has
been initiated. Section 8 does not. contain any provision
enpowering the court to make an order of reference to the
arbitrator as one finds in subsection (4) of section 20.
Thus it seens clear that the court in the instant cases had
no jurisdiction, after appointing an arbitrator - under
section 8(2), to proceed further to make an order referring
the disputes to the arbitrator

The question which now arises is whether the awards
could be set aside as invalid because the reference was
i nconmpetent. Section 30 of the Act which sets out. the
grounds for setting aside an award is in these terns: -

Grounds for setting aside award.

"30. An award shall not be set aside except on one
or nore of the follow ng grounds, nanely:

(a) that an arbitrator or unpire has m sconducted

himself or the proceedings;

(b) that an award has been nade after his issue
of an order by the Court superseding the
arbitration or after arbitration proceedings
have become invalid under section 35;

(c) that an award has been inproperly procured or
is otherwise invalid."

According to the respondent an award obtained on an invalid
reference is also invalid and is covered by clause (c) of
section 30. It was argued on behal f of the appellant, on the
authority of the Privy Council in Chhabbe Lal v. Kallu La
and others(1), that the
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words "otherwise invalid' in section 30(c) did not cover a
case where the award was challenged on the ground of sone
invalidity attaching to anything outside the award itself.
In Chhabbe Lal’s case the Privy Council held that an
objection to the validity of a reference to arbitration did
not cone wthin the provisions of paragraph 15 of the 2nd
schedule to the Code of Gvil Procedure, 1908, which
provided that no award was to be set aside except on the sp
civic grounds nmentioned therein, or the award "being
otherwise invalid'. This view which affirns that of |qba
Ahrmed J. in his dissenting judgnment in a Full Bench deci sion
of the Allahabad H gh Court, M. Mariamv. M. Anmsa(l) was
taken in relation to an award on a reference nade in a suit.
Thei r Lordshi ps observed:

“.... all _the powers conferred on the court in
relation to an award on a reference nade in a suit
presuppose a val id reference on which an award has been
made which nay be open to question. If thereis no
vali'd reference, the purported award is a nullity, and
can be chall enged in _any appropriate proceeding."

There was no provision-in the 2nd schedule to the Choice of
G vil Procedure, which was repealed by the Arbitration Act,
1940, like section 32 or section 33 of the Act. Section 32

bars the institution of suits concerning arbitration
agreenments or awards and provides that no arbitration
agreenment or award shall bet set aside,, anmended, . nodified

or in anyway affected otherw se than as provided in this
Act; section 33 says that a party to an arbitration
agreement seeking to challenge the agreenent or the award
nmust do so by mmking an application to the court. Wen the
2nd schedule to the Code of Civil Procedure was in force, an
award made on an invalid reference coul d be set aside only
by filing a suit whi ch was then the "appropriate
proceedi ng", but now the proceeding appropriate for the sane
purpose is an application to the court as the respondent in
these cases has done. Also, these are cases of arbitration
without the intervention of court, and the obsenation from
the judgnent in Chhabe Lal’'s case, quoted above, that a
reference in a suit should be presuned to be a valid
reference, does not apply to these cases. The words "or is
otherwise invalid" in clause (c) of section 30 are wde
enough to cover all forns of invalidity including invalidity
of the reference. W do not find any reason why the genera

and unqual i fied | anguage of clause (c) should not include an
award on an invalid reference which is a nullity. The cases
cited at the Bar show that all the High Courts with only one
or two exceptions have taken this view W hold therefore
that the awards challenged in these appeals are nullities
and have been rightly set aside by the H gh Court. In the
view we have taken that is not necessary to consider the
ot her question, whether Brig. Bhandari who nade the awards
was the officer answering the description on Director of
Farms, Ceneral Headquarters, Sima, to whom the court had
referred the disputes. In the result the appeals fail and
are disnissed with costs. One set of hearing fee

P. H. P. Appeal s di sni ssed
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