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PETI TI ONER
SUBHASH CHANDER SHARMA & ANR, STATE OF PUNJAB & ORS

Vs.

RESPONDENT:
HARI KRI SHAN & ORS

DATE OF JUDGVENT: 14/ 05/ 1999

BENCH
G T. Nanavati, S.N. Phukan

JUDGVENT:

NANAVATI .. 3.
Leave granted. Heard | earned counsel for the parties.

The appel | ant s are wor Ki ng as Juni or
Engi neer s/ Over seers in the Punjab Overseers Servi ce,
Irrigation Branch, /P.WD. since about 1962. They hold
di ploma in engineering. For Junior Engineers/Overseers the
next post of pronotion is the post of Assistant Engineer
Infact, the Assistant Engi neer constitute Punjab Service of

Engi neers, Class Il (irrigation Branch). The recruitment to
the post of Assistant Engineer is governed by the Punjab
Service of Engineers, Class Il, (lrrigation Branch) Rules,
1941.

On  August 20, 1957 the Secretary to the Governnent of
Punj ab, P. W D. (I'rrigation._  Branch) issued a letter
regarding recruitnent to PSE Cdass I1I. It was stated

therein that in view of |arge nunber of tenporary engineers
being in enployment in irrigation branch due to’  heavy
expansi on of Bhakra Nangal and. other projects, the
CGovernment has decided that till further orders no officer
shal | be appointed by direct recruitment to P.S.E. Cass !
and henceforth the same shall be filled by pronotion from
anongst tenporary engineers and section officers and head
draftsman in the ratio nentioned in the letter.” Later on
the said percentage was revised in Cctober 1969, May 1972
and February 1974 but it is not necessary to . go into those
details. Again by a notification dated April 23, 1992 the
percentage was fixed as under

“1. Direct recruitment: Tenporary Engi neers.. 55%
1. By pronotion

i) fromJunior Engineers (Cvil) 20%ii) from Junior
Engi neer (Mech.) 5%iii) frommenbers of Drawing staff 6%
iv) FromA MI.E qualified

Juni or Engi neers 11% Drawi ng statf 3 % 14%

This notification was challenged by those Junior
Engi neers who are graduates in engineering by filing wit
petitions in the Punjab & Haryana Hi gh Court on the ground
that no pronotion can be made of those Juni or Engi neers who
do not have the requi site educational qualifications
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prescribed by Rule 3 and, therefore, no quota could have
been legally fixed for their pronotion. The Division Bench
of the H gh Court agreeing with the reasoning of the Single
Judge of the High Court in RC  Tondon vs. State of Punjab
1995 (6) Services Law Reporter 307 held that the Junior
Engi neers who do not possess university degree or other
qualifications prescribed in Appendix A to the Rules are not
eligible for pronotion under Rule 5 except in cases where
relaxation in that behalf is nade by the Governnent in
exercise of its power under the last proviso to Rule 5 read
with Note 2 to Rule 3 of the Rules. Taking this view the
Hi gh Court dism ssed both the wit petitions.

M. Tul si, | earned Seni or counsel appearing for the
appel lants subnitted that ‘the H gh Court has not only
over-l ooked the fact that if Junior Engineers, who do not
possess graduate -degree or an equivalent question is held
ineligible for ~pronotion then they will not have even one
chance of pronotion thorughout their career but has
al so-m s-intorpreted Rule 5. He submitted that the second
proviso to Rule 5 whichis in respect of pronmotion of
temporary engi neers, is an independent provision and keeping
the object of the provision in mnd it ought to have been
held that for pronpbtion of a temporary engineer to the post
of Assistant Engineer the eligibility criteriais (1) he has
been declared by the Commi ssion on the report of the Chief
Engi neer to be fit for the service; (2) has held
anappoi ntnent for  not less than two years  continuously
before the date of entry into the service; (3) is not |ess
than 26 years or nmore than 50 years of age on the first day
of June, immediately preceding the date on which taken into
the service and (4) in case of pronotion of a nember of the
Overseers Engi neering Service or Draftsnmen Service unless he
has passed both the departnental professional and ' revenue
exam nations of irrigation Branch. He also submitted that
third or the last proviso to Rule 5 is again an i ndependent
provision mnmde in respect of Junior Engineers possessing
outstanding nerit. He also submtted that it could not have
been intended by the rule naking authority that tenporary
junior engineers apart fromthe qualification of a degree in
engi neering should satisfy the other conditions al so
mentioned in the second proviso to Rule 5. On the other
hand, M. P.P. Rao, |earned Senior counsel appearing for
the respondents subnmitted that on correct interpretation of
Rule 5 it should he held that the qualificationof a degree
in engineering is a nust for an appointment as Assistant
Engi neer and unless that condition is relaxed ~either by
exercising the power available under the third or the |ast
proviso to Rule 5 or the general power of relaxation  under
Rul e 19 Juni or Engi neer, who is a diplonma hol der, cannot be
promoted to the post of an Assistant Engi neer

The Rules relevant for consideration of the riva
contentions are as under:

"(2) In these rules, unless there is anything
repugnant in the subject or the context -

(a) xxx xxx xxx xXxx (b) xxx xxx xxx xxx (C) XXX XXX
XXX XXX (d) XXX XXX XXX XXX (€) XXX XXX XXX XXX

(f) "Temporary Engineer" means an Engineer in the
service of the Public Wrks Departnment, Punjab, whose
appoi nt nent is temporary wthin the neaning of t he
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Fundanental Rules, is nonpensionable and who is not a nenber
of any regul ar service.

(g)"the service" means the Punj ab Service of
Engi neers. Cass Il (lrrigation Branch)

(h) "Assistant Engineer" neans a nmenber of Punjab
Service of Engineers, Class Il (irrigation Branch)

(3) No Person shall be appointed to service unless he
(a) xxx xxX XXX XXX (b) XXX XXX XXX XXX

(C) possesses one of the university degrees or other
qualifications prescribed in Appendix 'A to these Rules;

(d) XXX XXX XXX XXX

NOTE Clause ( ¢ ) may be waived in the case of
nenbers. ‘'of - the ~Oversear Engineering Service, Irrigation
Branch, Punjab to be pronoted to the Service, wunder the
proviso at end of Rule 5 of Part 11, appointnent rules.

4. Constitution of the Service.  The Service shal
consi st of -

(a) existing nenbers of the Service, (b) Oficers
transferred or pronoted from another State Service, whether
in the same or another State, or pronoted fromthe Overseers
Engi neeri ng Servi ce; [rrigation Br anch, Punj ab, or
Irrigation Branch (Provincial Draftsman and Tracers) Service
or tenporary engi neers taken into the service:

(c) Oficers directly appoi nted by Gover nnent
NOTE: XXX XXX XXX XXX

5. Appoi ntnent to the Service: Governnent nay nake
appointnents to the service fromthe classes nentioned in
rule 4, provided that no person shall be appointed unless
the possesses the qualifications specified in Rule 3, and
provided further, that no tenmporary Engineer shall be taken
into and no nenber of the Overseers Engineering Service or
Draftsman service shall be pronmpted to the service unless he
has been declared by the Commission on the report of the
Chief Engineer to be fit for the service, is serving in the
Department, and has held an appoi ntnent for not less than 2
year" continuously before the date of entry into the
service, and is not |l ess than 26 years or nore than 50 years
of ago on the first day of June. inmediately preceding the
date on which taken into the service and in the  case of
promoti on of a menber of the Overseers Engi neering Service
or Draftsmen Service unless he has passed both t he
Depart ment al Pr of essi onal and Revenue Exam nations  of
Irrigation Branch;

Provided that this rule may be rel axed by Governnent
on the reconmendations of Chief Engineers in order to admt
the pronotion of a menber of the Overseers Engineering
Service or Draftsmen Service unless he has passed both the
Depart nent al Pr of essi onal and Revenue Exam nations of
irrigation Branch.

Provided that this rule may be relaxed by Governnent
on the reconmendations of Chief Engineers in order to admt
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the pronotion of a nmenber of the overseer Engineering
Service of irrigation Branch, Punjab or Irrigation Branch
(Provincial Draftsmen and Tracers) Service of outstanding
nmerit, who may not possess the qualifications specified in
rule 3.

NOTE: XXX XXX XXX XXX

19. Rel axati on: Where the Governnent is satisfied
that the operation of any of these rules causes undue
hardship in any particular case, it may by order dispense
with or relax the requirenents of that rule to such extent
and subject to such condition as it may consider necessary
for dealing with the case in a just and equitable nanner."

A reading of the above rules discusses that Rule 3
provides for qualification of a candidate, Rule 4 specifies
the feeder category or the source of recruitnent and Rule 5
provides /tor -~ appointments out of those who are otherw se
eligible for appointnment including pronpotion to the post of
an Assistant Engineer. Rule 3 in categorical terns provides
that no person shall be appointed to the service unless he
possesses one of the wuniversity's degrees or relevant
qualification prescribed by the Rules. " The only rel axation
contenplated by the Rules in this behalf is to be found in
Note to Rule 3 and the proviso at the end of Rule 5 and that
relaxation is in respect of certain Oversears and Junior
Engi neers possessiing outstanding nerit. Only other rule
left for consideration is Rule 5 and what is required to be
considered is whether Rule 5 dispenses withthe requirenment
of a degree or an equivalent qualification in the matter of
pronoti on of tenporary junior engineers.

Rule 5 first provides that the Governnent may mnake
appoi ntnents to the service fromthe feeder cadre nentioned
in Rule 4. Having thus positively provided generally  both
in respect of direct recruitnment ‘and pronotion or transfer,
it further provides that even out of the persons fromthose

feeder cadre no person shall be appointed unless he
possesses the qualifications specified in Rule 3 meaning
thereby a degree or an equivalent —qual;ification. Thi's

proviso to the general provision making all persons in-the
feeder cadre eligible for appointment including pronotion
has restricted the power of the Governnent by confining it
to only those persons who possess the required -educationa
qual i fication. Havi ng provided Iike this it further
provides by slating "and provided further" that no temporary
engi neer shall be taken into and no nmenber of the Oversear
Engi neering Service or Draftsmen and Tracers Service  shal

be permtted to the service unless he satisfies the four
conditions which we have referred to above. It was
submitted by M. Tulsi that this provisois a different
proviso and should not be read as a proviso to the earlier
proviso and has an additional condition of eligibility. On
the other hand, M. Rao enphasised the words "and provided
further" and submitted that they clearly indicate the
intention of the rule making authority and | eave no doubt
that they are additional <conditions of eligibility in
respect of a certain category of persons in Cdass Il

service, nanely, tenporary engineers and overseers. He also
submitted that in case of direct recruitment there i s heavy
conpetition but in case of promotion it 1is conparatively
less and it was , therefore, thought fit by the rule making
authority to inmpose those four additional conditions for
persons like tenporary engineers and overseers for their
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pronoti on. In support of his submssions M. Tuisi relied
upon A.S. Parmar vs. State of Haryana 1984 (Supp) SCC 1,
In that case, this Court was called upon to exam ne Punjab
Service of Engineers, Cass | P.WD. (Buildings and Roads
Branch) Rules, 1960. This Court was also required for the
pur pose to consider the Punjab Service of Engineers C ass |
P. W D. (Building and Roads Branch) Rules, 1965. After
taking into consideration Rule 7 of Class Il Rules and Rule
6 of Class | Rules this Court observed as under

"Clause (b) of Rule 6 which specially deals wth
appoi ntnents by pronotion fromthe Class Il Service to the
posts of Executive Engi neers exhaustively deals with the
qualifications of officers to be pronoted fromthe C ass |
Service. The special clause excludes the application of the
general . That appears  to be the intention of the rule
maki ng ~authority because clause (a) of Rule 6 deals wth
educational qualifications and clause (b) deals with the
qualification of experience for eight years in the Cass |
Service and the passing of the departnental exam nation. So
far as direct recruitnent through conpetitive exanmination is
concerned the mninmum educational qualification has to be

prescribed in the Cass | Rules themselves and it is
accordingly prescribed by clause (a) of Rule 6. So far as
recruitnment by pronotion fromthe Class Il Service to the
post of Executive Engineer is concerned ft is seen that as
regards d ass Il officers t he m ni mum.  educati ona
qual i fications which they should possess have been fixed in
the dass |1l Rules where 26 out of 40 vacancies are to be

filled up by the holders of degrees in engineering of
recogni sed wuniversities and the renmaining are to be filled
up bypr onoti on from anongst per sons whi ch certain
educational qualifications and experience of ten years in
the lower cadre or such other experience as stated in the
Cass il Rules. Rule 6 of the Class | Rules treats the
possessi on of a degree plus the selection at the conpetitive
exam nation and the passing of the departnental exam nation
after appointnent as sufficient for getting into the cadre
of Assistant Exacutive Engineers  or to the cadre of
Executive Engi neers when direct recruitnent is nade to those
posts and the experience in the Class Il Service for a
mnimum period of eight years plus the passing of the
departnental exam nations before pronotion of an Assistant
Engi neer in the Cass Il Service as sufficient qualification
for pronotion to the cadre of Executive Engineers."”

The Court further observed that:

"We are of the viewthat in the circunstances it could
not have been the intention of the rule nmaking “authority
that no person without a degree should be allowed to  enter
the Cdass | Service. |If the construction placed by the
petitioners in the wit petition and the GCovernnent is
accepted every diploma holder who is an Assistant Engi neer
would have to retire only as a Class Il officer and cannot
hope to becone an Executive Engineer till his retirenment.
If that was the intention, Rule 6(b) of Class | Rules would
have contai ned necessary words conveying that neaning as it
is pointed out earlier. W feel that clause (b) of Rule 6
appears to be exhaustive of the qualifications of the
Assi stant Engi neers who can seek promption fromthe d ass |
Service to the Cass | Service. So read Rule 6 of the d ass
I Rules will read insofar as the pronotees are concerned as
"no person shall be appointed to the Service unless in the
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case of an appointnent by pronoti on has eight vyears
conpl et ed service in Cdass Il and has passed t he
prof essional examination of the departnment as provided in
Rule 15" and clause (a) of Rule 6 should be read as being
applicable to the other node of recruitment."

Rel ying upon these observations it was submtted by
M. Tulsi that Rule 5 of the Rules with which we are
concerned is substantially the sane, that it is simlarly
wor ded except that different categories of persons have been
referred to for appointed in Class | service. Rule 5 of the
Rules with which we are concerned provides for the same
thing by adopting the nethod of including in a proviso an
i ndependent cl ause. We' do not think that M. Tulsi is
right in his subnmission that Rule 5 is substantially the
same as Rule 6 of Cass | rules dealt by this Court in A S
Parmar’s case (supra). As this Court found that each of
those ~clauses was dealing with the persons failing under
those ' cl auses independently, in other words each cl ause was
dealing with a specific class, they deserved to be
consi dered as i ndependent cl auses. ~The appellants in that
case were the nenbers of Haryana Public Wrks. Departnent.
It was wunder those circunstances that this Court held in
that case that the H gh Court was not right in holding that
degree is a pre-requisite for being pronoted to class I11,
class Il and class | /service.

M. Tul si  '‘next relied upon T.R Kapur vs. State of
Haryana 1986 (Supp) SCC 584. |In that case the petitioners
were diploma holders in engineering who were in due course
pronmoted to Class Il service.  The questi on which had arisen
in that case was whether such diploma holders in Cass 11l
service could be promoted to Class | service in the absence
of a university degree. This Court after referring to its
earlier decision in A S Parmar’s case (supra) observed as
under :

"One should have thought that the controversy whether
a degree in Engineering was an essential qualification for
promoti on of Sub-Divisional Oficers in Cass Il Service to
the post of Executive Engineer in Class | service under Rule
6(b) of the dass | Rules had ended with the decision of
this Court in A S. Parnmar case. Curiously _enough
| earned counsel for the respondents strenuously contends
that the decision of this Court in AS. [Parmar case was

i ncorrect. He presses into service for our acceptanes the
decision of the H gh Court in OP. Bhatiav. State of
Punjab taking a viewto the contrary. It is urged that in

the erstwhile State of Punjab 3 degree in Engineering was
essential for recruitmant of Assistant Engineers in C ass |

service under Rule 3(c) of the 1941 Rules as held by the
H gh Court in OP. Bhatia case and that view was in
consonance wth the departnental i nstructions of t he
relevant rules in the State of Punjab and the State  of
Hsryana as also in the erstwhile State of Punjab that Rule
6(b) required the pronotees to have t he essentia

qualification of a degree in Engineering. W do not think
that it is open to question the correctness of the decision
in A'S. Parmar case which . expressly overrules the view
taken by the High Court in O P. Bhatia case. That apart,
the proviso to Rule 5 of the 1942 Rules conferred power on
the State Governnment to relax the requirenent of Rule 3(c)
on the recomendation of the Chief Engineer in order to
admit the pronotion of a nmenber of the Overseers Engineering
Service (lrrigation Branch), Punjab if he was an officer of
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out st andi ng nerit al t hough he did not possess the
qualification prescribed in Rule 3(c) i.e. the educationa
qualification of a degree in Engineering. The requirement
of a degree in Engineering for recruitment to the Cass Il
service was done away wth in the 1370 Rules. Tho
contention also fails to take note of the fact that the
requirenment of a degree in Engi neering which was an
essential educational qualification for purposes of direct
recruitment of Assistant Executive Engineers in d ass

service under Rule 6(a) of the Class | Rules could not be
projected for pronotion of Sub-Divisional Oficers bel onging

to Cass Il service to the posts of Executive Engineers in
Class | service under Rule 6(b) as they formtwo distinct
sources from which the appointnents to the posts of
Executive Engineers could be nmade. As laid down in

A. S. Parmar case, what was of the essence for purpose of
pronmotion of Sub-Divisional Oficers who were nmnenbers of
Class I1 service to the post of Executive Engi neer underrule
6(b) Cass | Rules was not a degree in Engineering but 8
years’ experience in that class of service i.e. dass Il
service."

Both the aforesaid decisions were not directly
concerned with the Rules with which we are concerned in
these appeals. Rule 5, as it is worded, leaves no doubt
that the rule making author intended by enacting the second
proviso that a tenporary engineer/oversear referred to
therein should al so satisfy other conditions before he can

be pronpted to Class Il service. |If the intention of the
rul e making authority was to do away with the requirenent of
degree qualification then it was not at all necessary to

incorporate the last proviso in Rule’5. The second proviso
also deals with a nenber of the Oversears Engineering
Service or Draftsnmen Service and the last proviso al so deals
with pronotion of a nmenber of the Oversear Engineering
Service of irrigation Branch, Punjab or Irrigation Branch
(Provincial Draftsmen and Tracers) Service. |f a nenber of
such a service without being a graduate was to be treated as
eligible for pronotion as an Assistant Engineer then it is
difficult to appreciate how it becane necessary to provide
for relaxation of educational qualificationin his favour
again by enacting a separate proviso. Therefore, if we
interpret second proviso to Rule 5 as suggested by M.
Tul si  that would render the last proviso to Rule 5 otiose.
The test proviso could not have been intended to enable the
CGovernment to relax the other conditions nmentioned in the
second proviso in case of class of persons referred to in
the last proviso. Qutstanding nerit of a nenbar of the
Oversears Engneering Service or Draftsmen and ~ Tracers
service obviously could not have been ascertai ned unl ess he
had conpleted at least his two years ccnt*riuous service.
Simlarly a person having outstanding merit could have been
easily dedared by the Conm ssion on the report of the Chief
Engineer to be fit for service and, therefore, there was
hardly any point in naking a special provision for
rel axation of such conditions. It is also not possible to
believe that the said proviso was enacted for dispensing
with the requirement of age. It would not have been
difficult for a person having outstanding nmerit to have
passed a departnmental test and, therefore, it is. not
possible to believe that the | ast proviso was enacted with a
view to dispense with the requirement of that condition

Moreover if only the conditions specified in the second
proviso were intended to be relaxed then the last proviso




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

woul d have been worded in a different manner. The inportant
words in this context in the last proviso are "this Rule my
be rel axed". The Rule which is obviously referred to is the
Rule .that no person shall be appointed unl ess he possesses
the qualification specified in Rules. The Note to Rule 3
also specifically refers to the last proviso of Rule 5 and
that is also indicative of the fact that educationa
qualification is to be relaxed only in respect of persons
specified in the last proviso if they are of outstanding
nmerit.

In our opinion the H gh Court was right in holding
that a tenporary Junior Engi neer who does not possess a
degree qualification is not eligible for pronotion to the
post of Assistant Engineer and, therefore, the inpugned
notification fixing quote for pronotion was bad to that
extent. These appeals are, therefore, dismssed with no
order as to costs.




