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1. Respondent 'at all nmaterial times was working as a Sub-Inspector
(AICO11). He was posted in the Intelligence Bureau. H's principal function
was to identify and collect sources of information fromthe locality in regard
to anti national activities.

2. On or about 5th August, 1983, the respondent acconpani ed by the
driver of an official jeep bearing Registration No. RSN \026 939, went to a
pl ace known as 'Ransar Gagaria Road’ inthe District of Barmer. There, he

al l egedly found a | arge nunber of snuggl ed goods. Wile bringing the

same in his jeep for their delivery to the Custons Authorities it was
intercepted by a Jonga Jeep, which was being driven by one Bhoor Singh, a

known smuggl er, acconpani ed by the Head Constabl e Bhori Das and

Constable Kirta Ram of the concerned Police Station., They were brought to

the Police Station and arrested inter alia on the charge that the respondent, in
conspiracy with the snmuggl ers had been taking the snuggled goods in his

official jeep.

3. Proceedi ngs under the Custons Act were initiated on the basis of the
First Informati on Report |odged by the said Head Constable. A Crininal
proceeding was also initiated against himfor the all eged conm ssion of

of fences under Sections 409, 120-B of the Indi an Penal Code read wth
Section 13(2) of the Foreigners Act and Section 27 of the Arms Act as al so
under Section 110 of the Custons Act.

4, In the proceedi ng under Section 112 of the Custons Act, the defence
of the respondent inter alia was that, finding sone smggl ed goods stranded
and abandoned while he was on a tour fromnear Village Gagaria, he | oaded
the same in the said Jeep No. RSM 939 for necessary action in relation
thereto by the Custons Authorities. However, in the neantine, they were
intercepted by the police authorities.

5. The driver of the vehicle Mol Singh supported the said contention of
the respondent. The Additional Collector, Custons and Central Excise,
upon consideration of the naterials on record by the parties thereto held :-

"15. \005..1n his statenment dated 20.8.2083 recorded
under Section 108 ibid, Shri Mool Singh has
corroborated the facts outlined by Naman Singh in his
statenment dated 20.8.1983. No i ndependent evi dence has
been brought on record to show Shri Mol Singh's

i nvol venment in smuggling activities separately. Both




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

11

S/ Shri Naman Singh and Mool Singh in their statenents
recorded under Section 108 have stated that they were
intercepted by the Police Oficers who were sitting in a
Jonga Jeep, being driven by one Bhoor Singh, a known
smuggl er on the Indo-Pak Border. However, in the

records of the case, there is no nmention about the
particular Jeep in which the Police Ofices were traveling
and who was driving the jeep. This aspect has not been
clarified even in the show cause notice. |In viewof this
statenment, the Jeep nunber in which the Police officers
were traveling shoul d have been obtai ned by the
Investigating Oficers particularly when an all egati on has
been nade agai nst the very officers who had nade the

sei zure that they were traveling in a Jonga Jeep bel ongi ng
to a well known snuggler of the area

16. Thus thereis no evidence on record to indicate that
the goods under seizure belong to either S/ Shri Naman

Si ngh or Mol “Singh or Narain Singh, who were present

in the jeep when the goods were seized. There is no

evi dence al so that they had acquired goods through

unaut hori zed route. Further, there is no evidence agai nst
Shri Latif S/o. Bheru Misalman that he was in anyway
concerned with the goods under seizure. " Thus, the theory
given by the Police that the |I.B. Oficers and Narain
Singh (a private person) were indul ging in smuggling of
goods in a CGovt. Jeep does not hold any water,
particularly when in their statements S/ Shri Nanan Singh
and Mool Singh have clearly indicated that the Police
Oficers were traveling in Jonga Jeep bel onging to Bhoor

Si ngh, a well known smuggl er of the area and

I nvestigati ons have not been nade either by the Police or
the Custons authorities either to deny or to confirmthis
serious allegation. |In the circunstances, on the contrary
there is no reason to disbelievethat the |I.B. Oficers on
tour found certain goods of foreign-origin which they

| oaded in their vehicle to be taken to the nearest Custons
O fices for necessary action and they were intercepted by
the Police Oficers, who were sitting in a private Jonga
Jeep being driven by a notorious smugger of the area, a
fact which has not been denied or disputed. 1, therefore,
hol d that the ownership of the goods under seizure cannot
be attributed to S/ Shri Nanman Singh, Mol Singh, Narain
Singh and Latif to whomthe show cause notice has been

i ssued. There is no evidence on record to indicate their

i nvol venent in the snuggling of foreign origin goods

from Paki stan into India."

On the basis of the aforesaid findings, whereas the goods of the
foreign origin were directed to be confiscated, the charges against the
respondent, Mool Singh and one Latif were dropped.

6. In the crimnal proceedi ng agai nst the respondent, the prosecution
exam ned a | arge nunmber of witnesses including the informant Bhori Das,
PW6 and Constable Kirta Ram PW7. The charges were found to have

not been proved. It was inter alia held that no case under Section 409 of the
I ndi an Penal Code had been made out as the respondent was not entrusted
with the said goods. 1In regard to the charge under Section 27 of the Arms

Act, no offence was found to have been commtted by the respondent, as he
was i n possession of an Armto which he was entitled to. So far as the
charge under Section 120-B of the Indian Penal Code is concerned, a

j udgrment of acquittal was recorded stating :-
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"As el aborated earlier, when the basis of presenting
prosecution has not been considered reliable by

Depart ment of Custom and the statenent of the accused

is considered to be nore reliable, under such
circunmstances it cannot be considered the accused has

m sappropriated in this matter as visit by the enpl oyees
of Intelligence Bureau on the border for discharging their
duti es does not tantanount to m suse of the post or the
property and no such evidence has been presented that

the accused Naman Singh did not have the authority to

go on border side for official work and even the
department had not forbidden himfrom going that place.
Due to want of above facts it can be presunmed that he
visited the place for official work. As the

nm sappropriation of the property is not proved, therefore,
the question of crininal conspiracy does not arise. Apart
fromthis, the crinme of crimnal conspiracy is an

i ndependent crine. No evidence fromthe prosecution

side for this has been submtted."

7. The State accepted the said judgnent. No appeal was preferred
thereagainst. Long thereafter, nanely on 1st May, 1982, for reasons best
known to the appellant, a disciplinary proceeding was initiated against the
respondent on two articles of charges which read as under :-

(a) During his posting at Barmer, Rajasthan in 1983,
the Respondent had nis-utilized a Governnent

vehi cl e and revol ver for an unauthorized tour of

the border area falling under PS- Ranser outside

the requirenent of his official duties, wthout the
know edge or perm ssion of his superior officers.

(b) Unaut hori sedly coll ected and carried snmuggl ed
articles in the Governnent jeep which was an act
unbecom ng of an intelligence officer and

constituted gross professional m sconduct.

8. In the said departnmental proceeding the police officers concerned
were not exam ned. The Custons O ficers were al so not exam ned. - No

of ficial on behalf of the departnment was exanined, except the aforesaid

Mool Singh. Mol Singh, in his evidence, fully supported the case of the
respondent. He stated that the predecessors of the respondent al so used to
carry on simlar duties and functions. He also disclosed that another officer
who had been requested to acconmpany them refused to do so. He also

stated that in sinmlar situations, recovered smuggl ed goods had been handed
over to the Custons Authorities. He also referred to an instance in regard to
a simlar incident which took place during the tenure of Shri D.L. Qza,

CDI O

9, Admittedly, Bhoor Singh who was driving the Jonga Jeep was in

i nebriated condition. He is also said to be the owner of the vehicle. How
responsi bl e police officers were traveling in the jeep of a well known
smuggl er defies all |ogic.

9. Respondent intended to exani ne one witness in the departnenta
proceedi ngs, Jumma. He was not permitted to do so. During the course of
the disciplinary proceedings his Defence Assistant was not available. A
request was made to allow himto attend the enquiry proceedings. The said
request was not acceded to.

10. The Inquiry Oficer, however, by his report dated 9th Decenber, 1982,
found the respondent guilty of the charges of misconduct |evel ed against
hi m
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11. The Disciplinary Authority passed an order of disnissal on 2nd
February, 1993. The only reason assigned in support thereof reads as
under : -

"Therefore, on due appreciation of the inquiry report
furni shed by the Inquiry Oficer and representation

against it made by the charged officer, | feel that the
charges | evel ed agai nst the delinquent governnent
servant have been duly established. | being the

Di sciplinary Authority, dismiss Shri N S. Shekhawat,
ACIO Il (G fromthe service with i medi ate effect,
under Rule 11 (ix) of CCS (CC&\) Rules, 1965."

12. An appeal was preferred thereagainst. The appellate authority
di sm ssed the sai d appeal by a detailed judgnment dated 17th April, 2000,
stating: -

"6. That |, JD, SIB, Jaipur being the Appellate
Authority after carefully exam ning the appeal preferred
by Sh. N S. Shekhawat, disnissed ACCOI1, the Inquiry
Report submitted by the Inquiry Oficer (Shri Bhagirath
M na, the then Assistant Director, Jodhpur), the order of
the Disciplinary Authority (i.e. Shri Ram Das, Assistant
Director, SIB, Jaipur), and other relevant docunents on
record have found : -

(i) That Rule 14 (15) of the CCS (CCA) Rules , 1965
provides that the Inquiry Oficer, in his discretion
can call for new evidence in case he feel s that there
is an inherent |acuna in the evidence produced

bef ore himand that production of such evidence is
necessary in the interest of justice. Accordingly,

the Inquiry Oficer was well within his rights to

call shri Mol Singh, JIOII (M) for deposition

(ii) That the request of Shri ‘N.S. Shekhawat for
engagi ng a | egal practioner as his defence assistant
was rightly turned down, as the Presenting O ficer
was not a legal practitioner nor were there any
speci al circunstances under which the delinquent
could be allowed to engage a | egal practitioner

(iii) That it is also revealed fromthe records of the
i nquiry that proper sunmons were issued to the

def ence assistant viz., Shri Madhukar Sharnma

Spd. (PREV), Custonms and Central Excise, A nmer

and to his Controlling Oficer viz., the Collector,
Central Excise and Custons, Jaipur, requesting

himto relieve Shri Sharma for attending the

di sci plinary proceedi ngs, but he did not turn up at

the enquiry.

(iv) That the request of the delinquent officer to
produce one Jumma as his defence wi tness was

rightly turned down as there was no rel evance in

hi s deposition.

(v) That the C. O was given full opportunity to defend
hi nsel f.
(vi) That fromthe records of the departnmenta

proceedings, it is conclusively proved that the visit
of Shri NS. Shekhawat top the border area near
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Village Ranmsar (District Barmer) on the night of
August 5, 1983 was unaut hori zed, during which he
was detected and intercepted by the local police for
unaut hori sedly carryi ng srmuggl ed goods 530

el ectronic cal culators, Made in Japan, 19 Sanyo
tape-cumtransi stors, Made in Japan, 57 'thans’
nmeasuring 1767 nts. of synthetic fabric of ’'Pak
origin; which were valued at Rs. 1 |akh 30

thousand at that tinme in the official governmenta
jeep of 1B beyond any conceivable call of his
legitimate duties. In his deposition dated Cct. 22,
1992 before the 1.0O, Shri Shekhawat has admitted
having visited the area near Village Ransar,
District Barmer without the know edge/authority

of his Senior Oficers for undertaking such a tour
whi ch certainly required the pernission of the
controlling officers at Jodhpur/Jai pur

(vii) That there is nothing on record to indicate that the
pr oceedi ngs were not conducted as per the

procedure |l aid down under CCS (CCA) Rules,

1965."

13. Respondent 'preferred an Oiginal Application before the Centra
Admi ni strative Tribunal, Jai pur Bench questioning the said order of the
di sciplinary authority. By a judgnent and order dated 23rd Cctober, 2001,
the Tribunal, upon considering the material at some details, held :-

"In the instant case, there is no evidence to corroborate
the charge against the applicant. The case of applicant is
solely or nmainly depend on the statenent of Shri Mool
Chand, (sic) who does not support the charges at all
Criminal Court has already acquitted the accused on the
basis of no evidence. In support of the allegations

agai nst the applicant, no prelimnary enquiry was
conducted in this case. Therefore, we are of the

consi dered opinion that there is no evidence on record to
sustain the charges against the applicant and it is a 'case
of no evidence. Therefore, the finding of the |Inquiry

O ficer can be characterized as perverse."

Respondent, on the basis of the said findings, was directed to be
reinstated in service with all consequential benefits.

14. A Wit Petition preferred thereagai nst has been di snmissed by a
Di vi sion Bench of the Rajasthan Hi gh Court by reason of the inmpugned
j udgrent .

13. M. Vikas Singh, learned Additional Solicitor Ceneral, appearing on
behal f of the appellant would submit that the Tribunal and the Hi gh Court
conmitted a serious error in passing the inmpugned judgnents in so far as
they failed to take into consideration :-

1) it is permssible for the disciplinary authority to initiate a
departmental proceedi ng even after the judgnent of

acquittal is recorded in a crimnal case inasmuch as

simlar evidence can be viewed differently by the

crimnal court and an inquiry officer having regard to the
standard of proof involved in the respective proceedings ;

2) the crimnal court having acquitted the respondent only
on benefit of doubt, the departnmental proceedi ng was

mai nt ai nabl e;

3) in any event, the charges |evelled against the respondent
in the crimnal case and the departnmental proceeding
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were different;

4) the H gh Court, although noticed the |egal principles
operating in the field correctly, failed to apply the sane

to the facts of the present case;

5) the Tribunal commtted a serious illegality in opining that
a prelimnary inquiry was required to be conducted after

the judgnent of acquittal was passed.

14. M. Sushil Kumar Jain, |earned counsel appearing on behalf of the
respondent, on the other hand, urged :-

1) That the Custons Authorities as also the | earned Minsif-
cum-Judi ci al Magi strate having held that the respondent

was not guilty of the charges, the inpugned judgnment is
unassai | abl e.

2) Respondent being the O ficer Incharge of the Unit, was
entitled to take all such actions which were necessary to

act as an Intelligence Oficer.  Juma who coul d have

proved that the smugglers were the target of the

respondent , havi ng not been exam ned, the Principle of

Nat ural Justice was viol ated.

3) No Circular or Notification has been brought on records
to show that any permi'ssion from any hi gher authority

was required before the respondent coul d take the officia

jeep for carrying out his official duties.

4) As an Incharge of the office, the respondent indisputably
was entitled to use the governnment vehicle as al so the

ar ns.

5) In view of the fact that the respondent had not been found

guilty both by the Custons Authorities and the Crim na

Court, any enbarrassment on the part of the departnent,

on account of any action of the respondent did not and

could not ari se.

6) The only material brought on record being the orders of
the Customs Authorities, the judgment of the crinina

court and the evidence of Mool Singh, the finding

recorded by the disciplinary authority was whol |y

perverse.

15. Respondent was a responsi bl e officer. He was incharge of a unit. The
charge agai nst the respondent was that he had been found at the Internationa
Border, 100 kns. away fromthe place of posting, accompani ed by a driver

and a private person, having not been authorized by hi's superiors to make

the said trip and the sane was not in the course of his legitimte duties and
that he had hatched a conspiracy with the snugglers. He is al so-accused of
conspiring with the foreigners.

16. Initiation of the departmental proceeding nmust be viewed in the
background of his total exoneration by the Custons Authorities and the
crimnal court.

17. The al | eged occurrence took place on 5th August, 1983. As he was
arrested in connection with the said matter, he nust have been placed under
suspensi on. The proceedi ng under the Custons Act came to anend on 17th

March, 1986. He was acquitted in the crimnal case on 1ith July, 1991. The
Depart nent was aware of the said proceedings. They were aware of his

defence. It has not been denied or disputed that obtaining intelligence

reports as regard anti smuggling activities was one of his functions. It is one
thing to say that in discharge of the said function he was over enthusiastic

but it is another thing to say that he hatched a conspiracy to assist the

smuggl ers in carrying out snuggling activities.

18. Trans-border snuggling is a subject of federal function. W fail to
understand as to why no deeper probe was made in regard to his
i nvol venent, if any, vis-a-vis the role of the officers of the concerned police
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station. Larger public interest denanded such probe. |[|f the contention of
the appellant was correct, the conpetent authority of the Centra

CGovernment shoul d have taken up the matter with the State CGovernnent.

Such inaction on the part of the appellant is a matter of deep pubic concern

19. If the charges | evelled against the respondent in the departnenta
proceeding only related to admnistrative | apses on his part, it could have

been initiated | ong back. Wy was it initiated after a period nine years has
not been explained. On a query nmade by us, the learned Additional Solicitor
General, submitted that the department nust have been waiting for the

outcome of the crimnal case. |If that is so, it was expected that the evidence
woul d have been adduced in the crimnal proceeding to establish that the

m suse of the jeep and the official revolver as also visiting the border area by
the respondent fornmed part of conspiracy.

The identity and the activity of the private person, who was found in
the company of the respondent, should have been investigated by the
conpetent ~authority, particularly when respondent was working in the
Intelligence Department.

20. Wet her incidental or ancillary to the issue which arose in the
departrmental proceedi ng, we nust place on record that the Departnment of
Custons of the Union of India having exam ned the entire question, they

found the respondent innocent. As trans-border smuggling was the conmpn

thene both before the said authority as also in the crimnal court, the
department concerned was expected to keep a strict vigil thereover. The
guestion of ms-utilisation of jeep etc., was not brought to the notice of the
Custonms Authorities. ' Such a question-was also not raised in the crimna
proceeding. It was necessary to do so so as to prove the charges of
conspiracy. The prosecution, thus, utterly failed to prove such a charge.

21. In the departnental proceedi ng the appellant was bound to conply

with the principles of natural justice. Copies of sone docunments were not
supplied. Services of a legal practitioner, may not be a matter of right, but he
was atleast entitled to the effective assistance of the departnenta
representative, Shri Madhukar Sharma. The same was also for all intent and
purport deni ed.

The Tribunal in this behal f opined :-

" It is undisputed fact that Shri_ Mol Singh was
exam ned al t hough his name was not in the Iist of

wi tnesses. The applicant’s request to call Shri Junmma as
defence witness was not allowed. Not only this but'in the
absence of the departnental representative Shr

Madhukar Sharnma, the applicant was conpelled to cross-
exam ne Shri Mool Singh who was cited as main w tness

inthis case. It is also not disputed that the Inquiry
O ficer hinself has cross-exam ned the applicant which
was the duty of the departnental representatives. It

appears that the conduct of the Inquiry Officer inthis
case has been throughout biased and it appears that he
has acted with predeterm ned noti ons which shoul d have
caused prejudice to the applicant."”

We are in general agreement with the said observations.

22. Qur attention has been drawn to the order passed by the appellate
authority dated 17th April, 2000. It is a long order, a portion whereof we
have noticed hereinbefore.

23. W may at this juncture notice that the appellate authority did not
consi der the legal question that the Inquiry Oficer was bound to take
recourse to Rule 14 of the CCS (CCA) Rules particularly when, apart from
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the orders of the Custons Authorities and the crimnal case, no other
evi dence appears to have been brought on record. No reason has been
assigned as to why the request of the respondent to call 'Jumma’ as defence
wi tness to prove the bonafide of the respondent had been turned down.

The bias on the part of the Inquiry Oficer is explicit fromthe record.

Wiy the Inquiry Oficer cross-exam ned the respondent is beyond

anybody’ s conprehension. He was not the prosecutor. A Presenting Oficer
had been appointed. The Inquiry Oficer could not have taken over the job
of the Presenting Oficer, particularly when he was a superior officer. Valid
and sufficient reasons have not been assigned by the Inquiry Officer in this
behal f. His finding that the respondent should have informed his superior
who was available at the close point, is contrary to the evidence of Mo
Singh. According to him the practice followed by the officers simlarly
situated was to take the goods found abandoned to the Custons Depart nent

and to the police station.

24. 't has been suggested before us that the charges agai nst the respondent
in the crimnal case and the departnental proceeding were different.
However, we fail to understand what sort of public duty the respondent was
expected to perform when he was intercepted by the police in a jeep which
was driven by Bhoor Singh, a notorious smuggler who had been det ai ned

under MSA. If the conduct of the respondent did not cause any
enbarrassnent to the department in the year 1983, how, after exoneration by
the Custons Authorities and acquittal by the crimnal court, his acts
enbarrassed the departnent, so as to formthe basis of inputation of

m sconduct, is again beyond anybody’ s conprehensi on. The I nquiry

O ficer and consequently the disciplinary authority misdirected thensel ves
in law as they posed unto thenmselves a wong question. The appellate
authority’s findings are noticed in paragraph 12 (supra) had not been

consi dered at all

The disciplinary authority, therefore, for all intent and purport,
differed with the findings of the Custons Departrment as well as the crinmina
court, but no basis therefore was disclosed. No such evidence was brought
on record. No witness was exam ned to prove the said fact. Even no
docunentary evi dence was produced. The entire basis of the said finding is
the ipse dixit of the Disciplinary Authority and the Appellate Authority.

It again goes to show that despite the findings of the Custons
Authorities and the Crimnal Court, what was uppernost in the mnd of the
disciplinary authority and the appellate authority was his alleged
i nvol vement in the smuggling activity.

25. There cannot be any doubt whatsoever, as has been submtted by the

| earned Additional Solicitor General, that initiation of departmnental
proceeding is permssible even after the judgment of acquittal is recorded by
the crimnal court. But the same would not nmean that a proceedi ng woul d be
initiated only because it is lawful to do so. A departnental proceeding could
be initiated if the departnent intended to adduce any evidence which is/inits
power and possession to prove the charges agai nst the delinquent officer

Such a proceedi ng nmust be initiated bona fide. The action of the authority
even in this behal f nust be reasonable and fair

26. Rel i ance has been placed on T.N.C.S. Corporation Ltd. and others vs.
K. Meerabai : (2006) 2 SCC 255 wherein this court opined :-

"30. The scope of disciplinary proceedi ngs and the scope
of crimnal proceedings in a Court of Crimnal |aw are
quite distinct, exclusive and independent of each ot her
The prosecution proceedi ngs | aunched agai nst the
respondent herein were in respect of offences punishable
under Sections 409 and 477-A |.P.C., whereas the
Departmental Proceedings as initiated against her were in
respect of the charges of m sappropriation and ot her
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fraudul ent practices such as deliberate om ssion to bring
into accounts the stock recei ved showi ng bogus issues in
the records, falsification of accounts, subni ssion of
defective accounts, tanpering of records, manipul ation of
accounts and records etc. Thus, the respondent herein

was proceeded against for quite different charges and on
different sets of facts before the Court of Chief Judicia
Magi strate, on the one hand, and before the Departnenta
Enquiry on the other."

It was, thus, a case where the charges were different.

27. In Ajit Kumar Nag  vs. General Manager (PJ), Indian G| Corporation
Ltd., Haldia and others : (2005) 7 SCC 764 this court opined that acquitta
of a delinquent by a crimnal court would not preclude an enpl oyer from
taking action by the disciplinary authority, if it is otherw se permi ssible.
Such a departnental proceeding, however, cannot be initiated mala fide. It
must be conducted in accordance with | aw.

An acquittal of a delinquent i pso facto may not absolve him from
undergoi ng disciplinary inquiry.. However, where the charges are absolutely
identical, ordinarily the sane woul d not be taken resorted to.

We may notice that in A it Kumar Nag (supra) the order of disnissa
was found to have beenlegally proved despite the fact that the delinquent
was acquitted by the court of |aw

If the Inquiry Oficer is biased, no action could have been be taken on

the basis thereof. It renders the proceeding a nullity. Such an inherent
defect in the disciplinary proceeding cannot be cured by an order of the
appel | ate authority. An order which is void cannot be validated by the
appel l ate authority as the materials which were not ' brought on record could
not be taken into consideration by it-:

In Ajit Kumar Nag (supra) it was held -

" 44, We are aware of the normal rule that a person nust have
a fair trial and a fair appeal and he cannot be asked to be
satisfied with an unfair trial and a fair appeal . W are al so
consci ous of the general principle that pre-decisional hearing is
better and shoul d al ways be preferred to post- decisiona

hearing. W are further aware that it has been stated that apart
fromLaws of Men, Laws of God al so observe the rule of aud
alterampartem It has been stated that the first hearing in
human history was given in the Garden of Eden. God di d not

pass sentence upon Adam and Eve before giving an opportunity

to show cause as to why they had eaten forbidden fruit. [See R

v. University of Canmbridge]. But we are al so aware that
principles of natural justice are not rigid or imutable and
hence they cannot be inprisoned in a straight-jacket. They nust
yield to and change with exigencies of situations. They must be
confined within their limts and cannot be allowed to run wild.

It has been stated ; "To do a great right after all, it is permssible
sometines to do a little wong".

28. Rel i ance has al so been pl aced on Conm ssi oner of Police, New Del hi
vs. Narender Singh : (2006) 4 SCC 265 wherein this Court was dealing with

a case of a police constable, who was accused of conmitting theft of arns.
He made a confession of his involvement. It was found to be inadm ssible in
the crimnal proceeding. |In that factual backdrop this Court held :-

"12. It is not in dispute that the standard of proof
required in recording a finding of conviction in a crimna
case and in a departnental proceeding are distinct and
different. Whereas in a crimnal case, it is essential to
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prove a charge beyond all reasonable doubt, in a
departnmental proceedi ng preponderance of probability
woul d serve the purpose. [See Kanal adevi Agarwal v.

State of WB.].

13. It is now well-settled by reason of a catena of
decisions of this Court that if an enpl oyee has been
acquitted of a crimnal charge, the sane by itself would
not be a ground not to initiate a departnmental proceeding
against himor to drop the sanme in the event an order of
acquittal is passed. "

29. It is not a case where a nmere benefit of doubt had been given to the
respondent in the crimnal proceeding. The crimnal court has given a
positive finding that the prosecution has not been able to prove that the
accused had m sappropriated the goods. His visit to the border for

di scharging his duties didnot tantamunt to nisuse of the post or the
authority. No evidence has been presented that he did not have the authority
to go to the border side on official duties and even the departnment had not
forbi dden hi mfromgoing to that place

It was held that as misappropriation of the property has not been
proved, the question of -any crimnal conspiracy did not arise.

No evi dence had been adduced to bring hone the charge of crimna
conspiracy, which i's an i ndependent crine.

30. Respondent' was found to have been carrying the official revolver for
his safety. No evidence was al so adduced to establish that when confronted

by the police party, he had tried to show or used the sanme or threatened them
with the same or used the official revolver with the intention of doing illega
wor K.

That the respondent was allotted a jeep and also allowed to carry with
himthe official revolver, was accepted by the prosecution side in the
crimnal case, and thus, he was found not guilty under Section 27 of the
Arms Act .

31. In Sawai Singh vs. State of Rajasthan : (1986) 3 SCC 454 this Court
opi ned : -

"16 \005. But in a departmental enquiry entailing
consequences |ike | oss of job which now a-days means

| oss of livelihood, there nust be fair play in action, in
respect of an order involving adverse or pena

consequences agai nst an enpl oyee, there nust be

i nvestigations to the charges consistent w th the

requi rement of the situation in accordance with the
principles of natural justice in so far as these are
applicable in a particular situation

17. The application of those principles of natural justice
nmust always be in conformty with the schene of the Act

and the subject matter of the case. It is not possible to |ay
down any rigid rules as to which principle of natural
justice is to be applied. There is no such thing as
technical natural justice. The requirenments of natura
justice depend upon the facts and circunstances of the
case, the nature of the enquiry, the rules under which the
Tribunal is acting, the subject matter to be dealt with and
so on. Concept of fair play in action which is the basis of
natural justice must depend upon the particular lis

bet ween the parties.”

32. In Jasbir Singh vs. Punjab & Sind Bank and others : 2006 (11)
SCALE 204 it was held : -
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"7 The | ear ned counsel for the respondent contended
that the decision of this Court has no application. He

may be right. But, it is not necessary for us to delve deep
into the matter as we are of the opinion that the judgnent
incivil matter having attained finality, the same was

bi ndi ng on Respondent - Bank. "

33. In MV. Bijlani vs. Union of India and others : (2006) 8 SCC 8 this
Court st ated the lawin the following ternms :-

" 25. \ 005. Al t hough the charges in a departnenta
proceedi ngs are not required to be proved like a crinina
trial, i.e., beyond all reasonabl e doubts, we cannot | ose
sight of the fact that the Enquiry O ficer perfornms a
qguasi -j udi ci al function, who upon anal ysing the
documents nust arrive-at a conclusion that there had
been a preponderance of probability to prove the charges
on the basis of materials on record. While doing so, he
cannot take into consideration any irrelevant fact. He
cannot refuse to consider the relevant facts. He cannot
shift the burden of proof. He cannot reject the rel evant
testinony of the w tnesses only on the basis of surm ses
and conjectures. He cannot enquire into the allegations
wi th which the delinquent officer had not been charged
with."

In this case, evidence of Mpol Singh is totally agai nst the departnent.
He was not cross-examned. It was not held that he had deposed fal sely.

34. For the abovesaid reasons, there is no infirmty in the inpugned
judgrment. The appeal fails and is accordingly dism ssed.

35. Bef ore parting, we may, however, notice that the respondent was
reinstated in service. However, after the order of stay was 'granted by this
Court on 27th March, 2006, his services had again-been termnated. He is,

therefore, directed to be reinstated forthwith with all consequential benefits.

The order of the Tribunal nust be conplied with in its entirety forthwth.
Respondent is entitled to costs of the appeal which is assessed at Rupees
One Lakh.




