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PETI TI ONER
MANAGEMENT OF THE KI RLAMPUDI SUGAR M LLS LTD.
Vs.
RESPONDENT:

I NDUSTRI AL TRI BUNAL, A. P. & ANR
DATE OF JUDGVENT26/ 08/ 1971

BENCH

ACT:

I ndustrial D spute-Recomendations of Central Wage Board for
sugar whether vitiated by fact that it had fixed uniform
wages region wi se without further classification within each
regi on-Tribunal’s jurisdiction to go into question of
financial ~ capacity of conpany to inplenment recomendations
of Wage Board- - Conpany whet her had fi nancial capacity.

HEADNOTE:

The Kirlanmpudi Sugar MIls Ltd. was started in 1951 as a
small  unit and later was increased to a |arger crushing
capacity of 1000 tons. By 1963 the factory got into
financial enbarrassnment. in the mddle of that year the-

present managenent - took over the factory on the specific
assurance of the Governnent that they would provide for and
give all facilities to enable themto run the factory.
After the nmanagenent was taken over there were disputes
bet ween t he nanagenent and workers wi-th the result that they
referred various matters for adjudication including the
claim for inplenentation of the recomendations of the
Central Wage Board for sugar.  The disputed itens related to
categorisation of workers their fitments, fixation of work
| oad, the demand for increase of Rs. 10 to be given to every
wor ker over the basic wage inplenentation of weight age,
dearness all owance. the demand for giving grades ~and for
giving retrospective effect etc. On issue No. I|A the
Tribunal held that categorisation of workers and their
fitments and work |oad should be in accordance wth the
recomendati ons of the Wage Board; it decided in favour ~ of
the managenent in respect of certain categories of workers
but in respect of sone others it gave relief to the workers.
The Tribunal further held in respect of issue.~ 2 and 5
before it that the financial capacity of the Appellant. was
not such as to justify an increase of Rs. 10to all the
workers over the basic wage and dearness allowance or the
payment of Rs. 5 to worknmen for inplementation of the
wei ght age recomended by the Wage Board. Appeal No., 1602
of 1966 was filed in this Court by special |eave by the
managenment against the Award of the Tribunal in respect  of
issue A in so far as it went against them Appeal No. 1603
of 1966 was filed by the workers against the Tribunal’'s
decision on issues 2 and 5 and that part of issue A which
went against them The questions that fell for considera-
tion were : (i) whether the recomrendations of the Wge
Board were vitiated by the fact that they had fixed the
wages uniformy region-wi se without further classification
within each region; (ii) If they were valid, whether the
Tribunal could go into the question of the financia
capacity of the conpany to inplement them (iii) whether the
conpany had the financial capacity to inplenent t he
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recomrendat i ons.

HELD : The Wage Board followi ng the principles laid down by
this Court has considered the capacity of the industry
regi on-wi se and has also fixed wages different from region
to region having regard to the difference in the capacity of
the I ndustry region wise. Further it has given good reason
for not furnishing a criteria for further classification of
the industry wthin the region. In these circunstances
prescribing the same wage for all units of industry in the
same region was justified and the fact that the

429

industry in the region had not been divided into classes
could not vitiate he recomendati on of the Wage Board. [441
F-G

Wor knmen of Shri Bajrang - Jute MIls Ltd. v. Enployers of
Shri Bajrang lute MI1s Lid., [1969] 2 S.C.R 593, explained
and di sti ngui shed.

Express Newspaper (P) Ltd. v. Union of India & Os., [1959]
S.CR | 12 and French Mtor Car Co. Ltd. v. Worknen, [1963]
Supp. 2.S.C'R 16, referred to

However, notwithstanding the fact that a fair wage has been
fixed by the Board which would be applicable to all the
units in the region for which wage has been fixed, it may be
open to any particular unit to plead that in fact its
financial position is not such that it can bear the burden
of inplenenting the recomendations. The justification of
the plea of want of financial capacity will depend upon the
evidence of its financial position over a period of years,
to show that it cannot bear the burden or that it is only a
tenmporary or fortuitous situation with every possibility of
financial inprovenent in the imrediate future [442 E;, 443 C

Ahmedabad M1 Oawners’ Association etc. v. Textile Labour
Association, [1966] 1 S.C. R 382, relied on

The Appellant’s bal ance sheets for the years 1960 to 1970
for a period of 10 years showed that except for the year
endi ng 30-6-69 the company was not in a position to  declare
any dividends. Though the factory appeared to have been
expanded after 1964 to 300 tons capacity it did ‘not/ show
uniform net profits; on the other hand |osses continued.
The profits that it made in any year seened to be consumed
by | osses of the previous years. Vari ous factors
contributed to financial unsteadi ness. [448 G H]

This being the position the Tribunal was justified in
holding that the Appellant did not have the financia

capacity to bear the burden of payment of Rs. 10 increase
and Rs. 5 as weightage in accordance wth the re-
commendati ons of the Wage Board. On this conclusion and
also on an examnation of the relevant nmaterial it was
evident that the conmpany was not in a financial position to
neet the burden of inplenenting the recomendations of the
Wage Board. Despite this the conpany had inplenmented the
award in respect of a large nunmber of workers both' as to
cat egori sation and fitment except in regard to f our

cat egori es. The claim of the Respondent worknen for
categorisation and fitment in accordance with the Anard in
regard to these could not, in the circunstances, be
accept ed.

[ 448 H 449 G

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1602 and
1603 of 1966.

Appeal s by special |eave fromthe Award dated November 19,
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1965 of the Industrial Tribunal, Andhra Pradesh, Hyderabad
inl.D No. 23 of 1965.

K. Srinivasanurthy, Naunit Lal and Swaranjit Sodhi for the
appellant (in C. A No. 1602 of 1966) and 'the respondent in
C.A. No. 1603 of 1966).

M K. Ramanmurthi and Vineet Kumar, for respondent No. 2
(In C A No. 1602 of 1966) and the appellant (in C A No.
1603, of 1966).

840Sup. Cl /71

430
The Judgrment of the Court was delivered by
P. Jagannmohan Reddy, J. These are two appeals by Specia

Leave. Cvil Appeal No. 1602 of 1966 is by the Managenent
against the Award passed by the Industrial Tribunal on a
reference made by the Governnment for categorisation of
wor kers, ,their fitnments, fixation of work |oad, the demand
for increase of Rs. 10/- to be given to every worker over
the basic wage, inplenentation of weightage, dear ness
al l owance, the demand for giving grades and for giving
retrospective effect etc. Cvil Appeal’ No. 1603 of 1966 by
the Worknen is against the same Award for disallowing. the
increase of Rs. 10/- and the weightage of Rs. 5/and also
against the fitment of certain categories of workers. The
Tri bunal held that ‘the financial capacity of the Appellant
was not such as to justify an increase of Rs. 10/- to al
the workers over the basic wage and dearness all owance. On
the sanme grounds it also disallowed the payment of Rs. 5/-
to worknen for inplenentation of the weightage reconmended
by the Wage Board for Sugar Industry. These were the
subject matter of issue 2 and 5 of the reference made to the
Tri bunal . So far as issue |'Ais concerned, it held that
categorisation of workers and their fitnents and work | oad
shoul d be in accordance with the recomendati ons of 'the Wage
Board for Sugar and even as to these it decided in favour of
the nanagenent in respect of certain categories of workers
but in respect of some others, it gave relief to the
workers. The enpl oyers appeal ed agai nst that part of |issue
1A which was decided against them while the "Wrknen's
Appeal is against the finding of issues 2, 5 and part of IA
whi ch was against them W will first take up the appeal of
t he Managerent .

It appears that the Kirlampudi Sugar factory was started in
1951 as a snall unit and later was increased to a larger
crushing capacity of 1,000 tons which according to the
Tariff Conmission would not be considered econonically
profitable, though according to the Sugar  Wage Board it
woul d be. By 1963 the factory got into, financi a
enbarrassnent as it had to pay heavy debts to the Governnent
on account of Sugar cess, cane prices payable to the growers
and | ncone-tax. These demands it is alleged practically
brought the factory to a stop, when in the niddl e of 1963
the present managenent took over the factory on the specific
assurance fromthe Governnent that they will provide for and
give all facilities to enable themto run the factory.
After the nmanagenent was taken over there were disputes
bet ween t he Managenent and workers with the result that they
referred various matters for adjudication including the
claimfor inplenentation of the wage Board' s reconmendation
which was alleged to have been inplemented by the fornmer

management as early as 1961-62. It was the case of the
wor kers that inplenenta-
431

tion was not satisfactory and it was their demand that the
sugar wage board’s recomendati ons should be inplenented.
The managenent raised a specific objection before the
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I ndustri al Tribunal that the reference relates to a
whol esal e pronotion of workers fromone grade to the other
under the guise of fitment wunder the \Wage Board’ s
reconmendations which is illegal and w thout jurisdiction
and in any case the question of pronotion, categorisation
and fitment is a managerial function in which the Tribuna
cannot interfere unless it can be established that the
managenent acted nmmla fide or it resorted to unfair
practices. It was further pleaded that the factory had not
the financial capacity to inplenment the denand. One of the
grievance of the Appellant was that though the Tribuna
found that it had not the financial capacity to neet the
additional burden of the demands made by the worknmen it
granted |l arge scale pronotions which it had no jurisdiction
to grant. Despite this the nanagenent states that it had
i mpl emented the Award in nost of the cases and challenged it
in respect of sone-only.

It may be nmentioned that the Central Wage Board for Sugar
was appointed in terns of paragraph 25 of Chapter XXVII of
the Second Five Year Plan. This Wage Board for Sugar | ndus-
try divided India into 4 regions and each region included
every State containing even a single unit unlike that
adopted by the Tariff Commi ssion which in its Report on the
cost structure left out some of the States from the 4

di vi si ons. It then considered the wage structure,
categorisation etc. ~for each of the said regions, in
relation to a fair cross-section of the Industry in each of
the regions. In conparison with this method, the Jute Wge

Board had taken India as a whole and fixed a wuniform rate
for the Jute industry. The first contention which has been
urged is that the recomendations of the Wage Board were not
binding in viewof the fact that it was not a statutory
board but was only a recommendatory one and the ' Tribuna

could not inplenent them as a  whole because it had
recormended that fitments and  categorisation should be
affected by recourse to Tripartite machinery. The case of
Worknmen of Shri Bajrang Jute MIls Ltd., v. Enployees of
Shri  Bajrang Jute MIls Ltd. (1), is cited as an “authority
for the proposition that as the procedure prescribed therein
was not valid, the reconmendations of the Wage Board were
declared to be invalid and inapplicable to -the Jute
I ndustry. The | earned Advocate on behal f of the Respondents
raised a prelimnary objection to the nmaintainability of
this contention as this issue had neither been referred to
the Tribunal, nor has it been urged before it nor had a
ground been taken in the Special Leave Petition. He seeks
to distinguish the case of the Bajrang

(1) [1969] 2 S.C. R 593.

432
MIlls, as in that case there was a specific issue 'while
there is none in this case. In answer it is pointed out

that the contention raised on behalf of the Respondents is
inmplicit inissue 1 (a) whichis as follows :
1(a) "Wiether the demand for categorisation of
workers and their fitnment and work | oad shoul d
be in accordance with the recomendati ons of
t he Wage Board for Sugar i ndustry is

justified".
The Appellant had in its statement before the Tribunal in
para 9 categorically challenged the reconrendations of the
Wage Board in these words : "It nmay be noticed even though

the Wage Board reconmendati ons are not binding, in spite of
huge 1osses the nmanagement went out of the way and
i mpl emented the sane”. |In the Special Leave Petition also
i n paragraph 2 the Appellant had chall enged the jurisdiction
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of the Tribunal "to go into the question of the capacity to
pay of an individual wunit in respect of one of the
recomrendati ons of the Wage Board for Sugar industry when
such recomendati ons had been nade for the industry as a
whol e and agreed to by the Managenent itself".

It is therefore contended that if the financial capacity is
taken into account for placing fitments on the basis of
Bajrang Jute MIlls, no other question arises. In the
Bajrang MIls case(1l) it was held that fixation of fair wage
depends on the financial capacity but once when the Tribuna
had held that the Appellant did not have the financia
capacity the categorisation and fitments directed by it in
its Award are invalid. ‘The Tribunal is concerned with the
i mpl enentati on of the Wage Board recomendati on forgetting
that it cannot do so when the inplenentation of those
recomendations relating to  categorisation and fitnent
cannot be effected wthout recourse to the Tripartite
machi nery. It “is also contended that categorisation and
fitnment i's a managerial function and requires technica
know edge of the various duties ,and functions which each of
the category of worknen have to di scharge. The follow ng
contentions have been urged, nanely :

(1) The Wage Board reconmendati ons having regard to the case
of Bajrang Jute MIls are invalid and cannot be enforced,
inasmuch as it has fixed a uniformwage for the entire
region wthout further dividing the industry in the region
into classes of units according to their capacity nanely
regi on-cum ndustry . for fixation of the wage 'structure for
those classes of ‘units. At _any rate since what is
prescribed in the report is ,only recomendatory, unless
there is a capacity to pay, no one can claim its

i npl enentation as of right.

(1) [1969] 2 S.C R 593.
433

(2) The Appellant has not the financial capacity to inple-
ment the Award which has been held by the Tribunal to be a
fact. On this score itself it cannot inplenent the Award.
(3) In para 263 of the Wage Board recomendati on’ of / 1960
that when there is a difference between nanagenent and
I abour regarding fitnent the Tripartite nachinery should be
brought into existence. The Tribunal was wong in thinking
that the Wage Board was giving an exanple —of  border-lines
cases where there may be a difference of opinion and it is
only in those cases that the Tripartite machinery in the
case of fitnent is to be resorted to.

(4) Fitment is a managerial function and unless t he
Tribunal finds that the Act of the managerment is mala fide
or it has resorted to unfair practices it is not justified
ininterfering with the fitnents effected by the nanagenent.
(5) In any case in respect of certain specific fitnments the
Tribunal was in error and acted w t hout evidence.

Before dealing wth these contentions it is necessary to
consider the prelimnary objection raised on behalf of the
Respondents that before the Tribunal the Appellant did not
object to the inplenmentation of the Wage Board on the ground
that its recomrendati ons were not industry-cumregion Ww se
or that it had not divided the industry into various classes
and fixed a wage for those classes in that region, and in
any case no such issue was referred to the Tribunal unlike
in the Bajrang Jute MIIs case(l). In that case what was
referred to the Tribunal was whether the denmand of the
worknmen in Shree Bajrang MIls Ltd., for inplenentation of
the recommendations of the Central Wage Board for Jute
Industry is justified, and if so, to what extent. |In this
case issue |A did not specifically raise an objection to the
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i npl enentati on of the Sugar Wage Board’ s recommendations in
general terns but issues 1, 2, 4, 5 & 6 did raise the
guestion whet her t he Board was justified in its
recomendat i ons regardi ng cat egori sation of wor ker s,
fitment, increase of Rs. 10/- to every worker over the basic
wage, dearness allowance, the m ni mum wage, the demand for
fixation of work-load and the demand for inplenentation of
wei ght age. Apart fromthis a question seens to have been
rai sed that the Tribunal could not inplenment the Wage Board
reconmendati ons because it had envisaged the inplenentation
of the categorisation etc. through the Tripartite machinery,
as such as Tribunal had no jurisdiction to inmplenent it. It
woul d appear fromthe Award that the | earned Advocate for
the Appellant had challenged the jurisdiction of t he
Tribunal to fix the workload or undertake the fitments in
view of the recomendations in paragraph 263 of the Wge
Board’'s report

(1) [21969] 2 S.C.R 593.

434

that fitments have to be effected by the Tripartite
machi nery - to be appointed by the Governnent. Even in the
statement of claimfiled on behalf of the managenent it was
said that though the Wage Board' s recomendati ons are not
binding in spite of ‘the huge | osses the managenment went out
of the way and inplenented the sane. The fact that it was
sai d that the Wage Board recomendati ons are not binding is
pressed into service to- support the contentions that the
validity of the ‘recommendations of  the Wage Board was
chal | enged. Wile we are inclined to agree wth the
subm ssion of the | earned Advocate for the Respondents that
no where except in the statement of the case before this
Court has a specific plea that the recormendati ons " of the
Wage Board not being in accordance with the well ‘accepted
principles laid down by this Court in the several cases to
whi ch reference has been made cannot be inplemented and on
that account the Tribunal has no jurisdiction to i nmplenent
those recomendations it nmay nonethel ess be pointed out that
i ssue 1A and other issues in terns chal | enge the
i mpl ementation of the recommendations. Even if -~ we /‘pernmit
the | earned Advocate for the Appellant-and we think there is
justification for it-to challenge the Wage Board’s
recomendat i ons generally, for reasons which we wil |
presently give, those reconmendati ons do not suffer from any
vice but on the other hand the Board has fixed a fair wage
for the industry in accordance with the principles |laid down
by this Court.

Since a good deal of argument is based on the recomenda-
tions of the Wage Board it may be profitable (to exam ne
generally the factors which were taken into consideration in
fixing the wage structure for the industry. The Wage / Board
as has already been noticed adopted the nethod enployed by
the Tariff Commission by dividing the country into four
zones or regions but unlike it included every State in each
region which had even one unit. It further took these
regi ons which were considered for fixation of price
structure of sugar also for wage structure in this industry.
In adopting this course the Wage Board took into
consi deration the seasonal nature and the duration, the
sucrose content of sugar cane and its yield which varies
fromregion to region. It was noticed that the duration of
seasons vary sonmewhat widely fromarea to area depending on
the availability of cane and the year to year variation. As
a consequence of some of the factories in the South owning
their own sugar-cane farns while this is not so in the
North, the Southern factories do not suffer from the
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handi cap of Northern factories which have to get sugar cane
from nearby growers depending on the conditions of the crop
in the wvicinity which is not destroyed by pest or is
unsuitable for any other reason, for otherwise to get the
sugar-cane from growers fromlong distance would involve

transport

435

costs. This di sadvantage the Southern factories do not
have. The quality of cane as determined by the sucrose
content varies from area to area depending on clinmatic
conditions, irrigation facilities and cane devel opnent
activities. Factories .in Maharashtra and to sone extent

those in the North enjoy these advantages. Their recovery
percentage is higher than in the North. Thus the average
percentage of recovery of sugar in Maharashtra was noted to
be the highest as against those in U P. and Bihar and also
as conpared with the ALl I ndia average. The variation in
the yield of © cane per acre was al so t aken into
consi deration; for instance in Bonbay it is much higher than
in the 'North. The Board indicated the nmain factors
responsi ble for wvariation in the yield of sugar cane in
different regions due to : (1) Inmproved variety of cane; (2)
irrigation facilities; (3) ecological factors; and (4)
i mproved net hods of ‘cultivation. The difference in the case
of vyield in ,the various areas has been one of the factors
whi ch the Board said had persuaded it to divide the country
into four regions.

Though the industry is rural based, it was stated the price
of essential commodities in townships where sugar factories
are |ocated, did not vary appreciably fromthe urban areas.
In spite of the urban anenities not being available in these
factory areas, the Board noted that while theinpact of the
wages it worked out, on the econony of the country has been
taken into account, it was not proper to take agricultura
wages as the prevailing rate ~of wages for conparison
Further it appeared to the Board that the Sugar industry was
a highly regul ated industry where 'the m ninumcane price 1is
fixed by the State and higher price depending ‘upon the
quality of the cane is to be paid according to the price
linking formula [aid down by the State and that even t he
ex-factory price for the finished product is fixed by the
State in the North and some other States have fixed prices
at least for one of its by-products and nol asses. The price
"fixation in the North it is observed has its effect on the
price of sugar in the South where normally sugar cannot be
sold for a price higher than fixed in the North plus the
freight.

The Board al so set out the procedure followed by it in_ as-
certaining the financial capacity and profitability of  the
i ndustry region-wise by calling for the balance-sheets of
all the factories for a period of 10 years and “undertook
detailed studies for 8 years beginning from 1951 | which
corresponds to the beginning of the First Five Year Plan.
However, out of the bal ance-sheets of 118 Conpani-es,
bal ance-sheets for 8 years were available in respect of 87,
8 Conpani es supplied bal ance-sheets for 7 out of 8 years and
anong the rest bal ance-sheets were available for one or nore
years. The Board thought that this data is fairly

436

well, if not absolutely, conparable from year to year
Were a Conpany owned two or nore factories in the sane
State or region it was decided to consider only the conbined
bal ance sheets for the number of factories covered, because
splitting the conbined bal ance-sheets over the nunber of
factories did not serve the end in view However, where a
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Conpany had under its managenent two or nore factories in
different States but in ,the sane region, it was decided to
exclude it from State-wise study and include it in the
regional total. It also took into consideration some of the
Conpanies which along with the sugar manufacture carried
other nmanufacturing activities. Then it also applied ’the
di vi dend tests, exanmned the main profitable ratio,
considered the total dividend as coverage by paid up
capital, conpared gross profits and total capital enployed
and profits and profitability in relation to per day
crushing capacity from 1955-58. A regi on-w se analysis of
financial data was nade and the sane was al so distributed in
different ranges of daily crushing capacity. 1In so far as
South region is concerned in which the Appellant’s unit is
located it was observed that "the factories seem to have
been nore or less evenly distributed among all the regions".
Analysis of financial ~data region-wise was also made
according to di fferent crushing capacity ranges for each of
the vyears 1955 to 1958 under different heads nanely, gross
profits, ' sales, total capital enployed, profits after tax,
ordi nary dividend, ordinary paid up capital total dividends,
t ot al paid up capital, profits before tax, taxation
provi sion, retained profits and net worth.

After taking into  consideration the several factors in

detail the conclusions of the Tribunal are sumed up as

under
(a) "the profit margin whether on sales or
on total capital enpl oyed, ‘or on the net
wort h does not appear to bear any set
rel ati onship i ncrease or decr ease
consistently-with the size of the  Conpany.
The trends are nixed and irregular. Thi s

observation is equally applicable ’'to other
ratios and also to the allocation of profits.
It does not seempossible fromthese studies
to locate any optinmum size of the factory in
respect of any region. The reason probably is
that profits depend not only on the size of
the factory but on various other factors e.g.

efficiency of managenent , condi t

machi nery, availability of raw materials and
ef ficiency of workers;

(b) However, considering the overall ~position
it is evident that with no outside  conpetitor
in the field, wth a consum ng public
increasing and with national inconme which is
rising, the industry has a good future.

437

In spite_of high taxation, high Governnent
i mposts by way of cess rise in price of raw
material rise in freight charges and in sone
regi ons hi gher |abour charges owing to ' recent
revision of wages the demand for white sugar
has been increasing and nost of the existing

sugar mlls have been fairing well. Many of
them have expanded their capacity and new
units are fast comng into operation

Progress of the industry has been rapid...
but the increase in taxes has hit the retained
earnings particularly in the case of North and
Central region conpanies.

(c) Taken regi on-wi se, t he’ financi a
position of Maharashtra is the best. It has
natural advantages. The yield of cane per




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 19

acre is higher. |Its quality is better. A
| arge nunber of the factories have their own
farns. The cooperative have also assured
supply of <cane. The cane growers are the
shar e- hol ders. Then comes the South region.
North region occupies the third position and
Central region the last. In cess: Punjab

West Bengal , Madhya Pradesh, Rajasthan, Madras
and Kerala enjoy sonme advantage with no or
| ower rates per maund of cane.... It may be
added here that recovery in sone of these
States is_ lower than the average of the
country’.
It woul d appear therefore that the Board took into
consi deration the special features of the sugar industry and
all the relevant factors with great care and perspicuity and
fixed a fair wage for the industry in each of the regions.
VWhat is was called on to, assess is the fair wage which as
it may be noticed according to the Report of the fair wage
Conmittee was that which whiledeterm ning the capacity of an
industry to pay, it considered it to be wong to take the
capacity of a particular unit or the capacity of al
industries in the country, into account. The relative-
criterion should be the capacity of a particular industry in
a specified region/and as far as possible sanme wages should
be prescribed for ,all wunits in that region. It will
obviously not be possible for the wage fixation Board to
neasure the capacity of each of the units of an industry in
a region, as such the only practical nmethod is' to take into
consideration a fair cross section of that industry. Thi s
is what in fact the Board has don,--. The m ni nrumwage t hat
has to be paid is as interpreted by this Court in  Express
Newspapers (Pvt.) Ltd. v. the Union of India & Os.(1)
different from the subsistence wage "which has got. to be
paid to the workers irrespective of the capacity of the
industry to pay while the mnimmwage is sonething nore
than the bare mni-
(1) [1959] S.C R 12.
438
mum or subsistence wage. |t further observed "The ~ mi ni num
wage thus contenplated postulates the capacity of the
industry to pay and no fixation of wages which ignores this
essential factor of the capacity of the industry to pay

could ever be supported'. |In that case the Court also
observed at page 90 : "that the capacity of an industry to
pay should be gauged on an industry-cumregion basis after
taking a fair cross section of that industry. 1In a given

case it may be even permissible to divide the industry into
appropriate classes-and then deal with the capacity of  the
i ndustry to pay class-wi se" the classification into classes,
it will be seen is not an obligatory one but is  required
only in cases where otherwise a fair wage cannot be
det er m ned. Any injunction that the industry in a region
should in all cases be divided into classes in determning a
fair wage for that industry would on the other hand likely
to introduce greater disparity.

A reference has been nade to the case of French Mtor CarCo.
Ltd. v. Wrkmen(l) for the proposition that large wunits
ought not be conpared with small units even where the Board
is considering the wage structure on industry-cumregion
basis. No doubt in that case the Tribunal had gone into the
history of the wage revision in the undertaki ng and having
regard to- a large increase in the cost of living found that
a case for further revision was made out notw t hstandi ng the
fact that wage scal es were the highest in the industry. In
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Appeal this Court held that it was settled law that in
fixation of wage scales, dearness allowance and simlar
conditions of servic an industrial Court has to proceed on
i ndustry-cumregi on basis and conpare simlar concerns in
the region which would be those in the same |line of business
as the concern in dispute. But such conparison nmust not be
between a small struggling concern and a |large flourishing
one.
These cases were considered in Wrknen v. Bajrang Jute
MI11s(2) to which one of us was a party (Vaidialingam J.).
That case was considering the Report of the Jute Wage Board
whi ch in making reconrendations for the industry adopted a
di fferent approach. The Wage Board took the whol e of India.
as one wunit while in fact alnost all the Jute MIls were
situated in Wst Bengal and a few in Bihar and still fewer
i n Andhra Pradesh. What the Wage Board did was to conpare
20 MIls from Wst Bengal and 9 mlls fromthe rest of India
as representing a fair cross section of the industry. The
Respondent's have a fairly small unit in Andhra Pradesh which
was considered as a conparable unit with two larger mlls in
the State and with sonme of the prosperous MIlls in West
Bengal . The managenent of the MII| refused to accede to the
demand of the workman
(1) [1963] Supp. 2 S.C. R 16.
(2) [1969] 2 S.C R’ 593.
439
to pay the wages in accordance with the recommendati ons of
the Wage Board, fixing uniformwage scale for the industry
on the plea that the MII had nofinancial capacity to bear
the burden of the wage scale’ On-the dispute being referred
to the Tribunal it upheld the claimof the managenent. This
Court in Appeal sustained the Award of the Tribunal that the
paynent of the workmen for inplenentation of t he,
reconmendati on of the Wage Board is not justified. In this
connection at page 609-610 it was observed by reference to
the manner in which the Wage Board had laid down  uniform
scales for the entire industry irrespective of where its
several units were situate and of the different conditions
prevailing in various areas, that it would have been better
if it had "considered the units in each area separately and
deter-’ mned the wage-scal es for each such area by taking
from that area a representative cross.-section of the
i ndustry where possible or where that was not possible by
taking conparable units fromnother industries within that
area, thus follow ng the principle. of industry-cumregion".
It was further observed
"It is true that in doing so uniformty of
wage scales for the entire industry would not
have been attained. But in a vast country
like ours, where conditions differ of ten
radically fromregion to region and even the
index of living differs within a fairly w de
range, such a target cannot always be just or
equi t abl e. If the wage scales had been
det er m ned by the Board in the manner
aforesaid, even though the Board is not a
statutory body and consequently its decision
are of a recommendatory character, it would be
possi ble for industrial tribunals to give due
wei ght to its recomendations as such
recomendati ons woul d have been in conformty
with the principle of industry-cumregion, a
principle binding on the tribunals. It would
be difficult in that event for any unit in the
i ndustry in that region to pr opound a
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grievance that its capacity to pay was not
taken into account as the scales so framed
woul d have been determined after taking into
consi deration scales prevailing in conparable
units, whether in that industry or other
i ndustries in that regi on dependi ng on whet her
in a particular area the accent was on the in-
dustry part or the region part of t he
principle of industry-cumregion".
The | earned Advocate for the Appellant |lays stress upon the
observation contained at page 607 where while dealing wth
the Express Newspapers case, this Court had observed
the requirenent of considering the capacity of
each individual wunit to pay may not becone
neces-
440
sary-if the industry is divided into different
classes.” Even if the industry is divided into
different classes it will AM be necessary to
consider the -capacity of the respective,
cl asses to bear the burden inposed on them
For this purpose a cross-section of these
respective classes may have to be taken for
careful consideration for deciding what burden
the cl ass considered as a whol e can bear".
These observations /must be read in the light of what was
earlier stated nanely "as the Wage Board was fixing a fair
wage for the entire jute industry it may not have been
strictly necessary to consider the financial capacity of
each individual unit". ~There - is nothing in the Bajrang Jute
MIlls case(1l) which makes it obligatory on a Wage Board to
divide the industry into regions as well as classes or to
examine the financial capacity of every wunit in that
industry in the region, irrespective ~of the conditions
prevailing in the different regions of that industry. As
long as all relevant factors appertaining to that ’'industry,
i ndustry-wi se and region-w se have been considered and the
capacity of a fair cross section of that industry to pay in
that region has been ascertained, ,the reconmmendations of
the Wage Board cannot be held to be invalid. It is not in
every case that a division into classes in the same region
on a unit-wise capacity should be nade bef ore re-
commendati ons of the Wage structure, dearness allowance or
other conditions of service in that industry could be held
to be fair and within the financial capacity of the industry
in that region. The criteria on which the recomendations
of the Jute WAge Board were held not to be in ~accordance
with the principle laid dowmn by this Court in Bajrang MIlls
case do not formthe basis of the recommrendations of  the
Sugar Wage Board. The Sugar Wage Board not only divided the
industry into regions as already pointed out but- on the
other hand found that there was no great disparity 'in the
region nor did the size of the unit nake any difference. It
st andar di sed the wage structure, it adopt ed a
standardi sation of nonenclature by taking note of the
various nonenclatures used in the industry and defined the
qualification for each of the categories. The predoni nant
conditions for wage structure which weighed with the Board
were that firstly in view of the great unenpl oynent nothing
shoul d be done to reduce the existing enployment but on the

ot her hand efforts should be nade to increase it. Secondl y
the need for increase in production was paranount and any
action likely to reduce it should be studiously avoi ded as

far as possible. Thirdly the capital should not be idle for
if a wage structure is evolved which | eads to the cl osure of




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 12 of 19
any unit or units, a nunber of persons will be thrown out of

enpl oyment, production will be

(1) [1960] 2 S.C. R 595
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reduced and capital invested in them wll becormre idle.

Keepi ng these considerations in view the Board determn ned
the wage Structure which it recognised may be |ower than
norms laid dowmn by the Fifteenth Labour Conference but the
fact that there is a tremendous rush for enployment in
factories is proof that the wages recommended by it are
hi gher than the rates fixed under the m ni mum Wages Act in
i ndustries to which that Act applies or those prevailing in
the open narket. It also took into consideration the
econom c wunits in the regions which as accepted by it is a
unit having a crushing capacity of atleast 800 to 1000 tons
thought it has noted that the majority of sugar factories
have a crushing capacity higher than this and several of
those having uneconomc size ‘have already applied for
expansi on, According to the Board there were only 38
factories which were bel ow 800 tons crushing capacity but a
good many of them were nmeking profits. However, there are
some which are running at loss and for them the Board
recormended that sonme consideration should be given to
adj ust thensel ves whi ch shoul d be the same as these given to
new factories. Thisis what the Board stated in Chapter
X1l at page 111
"The conclusion is that ~except sonme cases
ot her units bel ow 800 tons are naking profits.
The exami nation is-set out in the Annexure to
this Chapter. The Board is of the view that
rel axation . in wages is not the real renedy for
those uneconomc wunits.  They will  have to
fall inline with the schene of wages ' recom
nmended by the Board. ~ The real remedy for them
is to expand thensel ves into economic units".
It would therefore appear that the Wage Board following the
principles laid down by this Court has considered the
capacity of the industry region-wise and has also fixed
wages different fromregion to region having regard to the
difference in the capacity of the ‘industry region-w se.
Further it has given good reason for not furnishing a
criteria for further classification of the industry wthin
the region. In these circunstances prescribing the sane
wage for all units of industry in the same region is in _—our
view justified and the fact that the industry inthe region
has not been divided into classes cannot vitiate the
recomendati ons of the Wage Board.
It is contended on behalf of the Appellant that while this
is so and the wage fixed is a fair wage for the industry in
that region and cannot be challenged nonetheless t he

Tribunal is not precluded fromconsidering a plea by any
particular unit that in fact its financial position iis such
t hat it cannot bear the burden of inplementing t he

recomendati ons of the Wage Board. The |earned Advocate for
the Respondents however, counters this on

442

the ground that once a wage has been fixed by the Board as a
fair wage on industry-cumregion basis, whether those recom
mendations are statutory or otherwise, no plea by any
individual unit that it has not the capacity to inplenent
the recomendati ons, can be entertained. He asks whether an
Industrial Tribunal to which a dispute regarding t he
fixation of wage is referred fixes a wage structure, is it
open to any particular unit to say that it is unable to pay
? If this is not so, on the same parity of reasoning it is
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contended that no unit in a region can be permtted to plead
that it has not the financial capacity to inplenent the Wage

Board's reconmendations. It appears to us that if in |aw
it, is opento the unit to plead financial inability to
i mpl enent the recomendations of the Wage Board t he
hypot hesi s on which the question has been posed will not be

rel evant because in such a contingency as is envisaged there
would be a specific issue and a deternmination of the wage
structure by the Tribunal will be on the evidence produced
before it according to the financial capacity of the wunit.
Once this is finally determned, the unit cannot continue
to assert that it has no financial capacity to inplenent the
Awar d.
In our view there is warrant for the submission of the
| earned Advocate for the Appellant that notw thstanding the
fact that a fair wage has been fixed by the Board which
woul d be applicable to all the wunits in the region for which
wage has been fixed, it may be open to any particular wunit
to plead that in fact its financial positionis not such
t hat it can bear the burden of i mpl enenti ng t he
recomrendations. | n Ahnedabad M11 Omers’ Association etc.
v. The Textile Labour Association(l), the observations of
this Court at page 421 |lend support to our conclusions.
Gaj endr agadkar J, ~delivering the Judgment of this Court
observed at page 421
"The other aspect of the matter which cannot
be ignored is that if afair wage structure is
constructed by industrial adjudication, and in
course of tinme, experience shows that the
enpl oyer ~cannot bear the burden of such wage
structure, industrial adjudication can, and in
a proper case should, revise the wage
structure, though such revision may result in
the reduction of the wages paid to the

enpl oyees. It istrue that normally, once a
wage structure is fixed, enpl oyees are
reluctant to face a reduction in the content
of their wage packet but Ilike all / najor
pr obl ens associ at ed with i ndustri al

adj udi cation, the decision of ~this problem
nmust al so be- based on the major consideration
t hat

(1) [1966] 1 S.C R 392
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the conflicting clains of |abour and capita

must be harnoni sed on a reasonable basis; and
so, if appears that the enpl oyer cannot really
bear the burden of the increasing wag.-, bill,

i ndustrial adjudication, on principle, ~cannot
refuse to examne the enployer’s case and
shoul d not hesitate to give himrelief, if it
is satisfied that if such relief is not | given
the enployer may have to close down his
business. It is unlikely that such situation
would frequently arise but, on principle, if

such situations arise, a claimby the

enpl oyer
for the reduction of the wage structure cannot
be rejected summarily".
O course the justification of the plea of want of financia
capacity wll depend upon the evidence of its financia
position over a period of years, to show that it cannot bear
the burden or that it is only a tenporary or fortuitous
situation with every possibility of financial inprovenent in
the inmmediate future. It is accordingly contended that an
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exam nation of the financial position would show that the
Appel | ant is not in a position to i mpl enent t he

recomendati ons and that even the Tribunal had recognised
this position when it refused to inplenment an increase of

Rs. 10/- to all the workers over the basic wage and
dearness allowance, and Rs. 5/- as weightage to certain
categories of workers. It would appear fromthe statenent

of the, Conpany as evidenced by Ex. M 51 that it had
secured and unsecured debts for each of the four years as
fol | ows

Debt s Debt s
secur ed unsecur ed
Rs. Rs.
1960- 61 73,59, 3448, 13, 263
1961-62 67,78, 2702, 64, 982
1962-63 32, 31, 43828, 06, 000’
1963-'64 32,99, 59918, 71, 522

The details of debts would show that they are far in excess
of the paid up share capital and even taking the profit and
devel opnent rebate reserves and ot her reserves into account
the financial position of the Conpany i's certainly bad. A
reference has also been made to the notices issued by the
Revenue Divisional Oficer, Ex. M 53 for showing that on
30th Decenber 1962, a sumof Rs. 15,91,777-11 ps. was due
towards Sugar cane cess for 1958-62 and a sumof Rs. 11.66,
718. 37 ps. towards cane price-in accordance with the details
gi ven thereunder. Subsequently it would appear fromEx. M
53/ 1 that notices under Sec. 53 of
444
the Revenue Recovery Act were al so issued by the Revenue
Divisional Oficer, Kakinada for the recovery of these
anount s. There were also other ‘notices and a press note
published in the Indian Express showi ng that the Governnent
was going to auction the Sugar MIls for recovering its
dues. The Mnister concerned is reported to have said that
its Department was taking action to collect its dues  as
arrears of |and revenue.
It is on the other hand contended that the Appellant’s unit
is an economc unit and has been expanded into a 1000 ton
unit in 1956 and there is nothing to show thereafter what
its financial ,position was. |In any case the profit and
loss figures for the four years starting with 1960 would
indicate that there was | oss only in one year whereas in al
the other three years there was profit and fromthis we are
asked to conclude that the Appellant conpany was in-a /sound
financial position. No doubt any unusual profits or | osses
in any year due to advantageous circunstances shoul d not be
allowed to cloud the decision one way or the other. In
Ahrmedabad M1 Omers Association case it was observed  at
, page 420-421 as follows
"I't is a long-range plan; and so, in dealing
with this problem the financial position of
the enpl oyer nust be carefully exam ned. What
has been the progress of the industry in
guestion; what are the prospects of the
industry in future; has the industry been
maki ng profits; and if yes, what is the extent
of profits; what is the nature of demand which
the industry expects to secure; what would be
the extent of the burden and its gradua
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i ncrease whi ch the enployer nmay have to face ?
These and sinilar other considerations have to
be carefully weighed before a proper wage
structure can be reasonably constructed by
i ndustri al adj udi cati on, vi de Expr ess
Newspapers (Private) Ltd., and Another wv.
Union of India & G hers. Unusual profit nade
by the industry for a single year as a result
of adventitious circunstances, or unusual | oss
incurred by it for simlar reasons, should not
be allowed to play a mjor role in the
cal cul ations which industrial adj udi cati on
woul d nmake in regard to the construction of a
wage structure. A broad and overall view of
the financial position of the enployer nust be
taken into account and attenpt should always
be rmade to reconcile the natural and just
claims of the enployees for a fair and higher
wage with the capacity of the enployer to pay
it; and in deternining such capacity,
all owance nmust be mude ,for a legitimte
desire of the enployer to make a reasonable
profit".
445
Bearing these observations in mnd, it is necessary to
determne what the position of the Appellant is ? The
conclusion of the Tribunal in respect of ‘the claim for
increase of Rs. 10/- is that having regard to the bal ance-
sheets ",the profits made in the 4 years are about Rs. 4
| akhs and the | oss sustained in1962-63 is of Rs. 16 [ akhs
and after wiping it off to sone extent by sal e of debentures
it is about Rs. 9 lakhs. This will show that the financia

position of the concern is not satisfactory”. After " noting
that except for this one year the concern has always been
maki ng profits, it went on to observe : "Still, to judge the
financial position of a concern, it is always relevant to
see what are its reserves. It appears from the /bal ance-
sheet that the reserves have never risen beyond Rs. 8 /| akhs
or so. In the circunstances, it appears to nme that it wll

be difficult to hold that the financial position of the
Conpany is sound. 1, therefore, agree with | earned Advocate,
that it has not the financial capacity to inplenent this
i ncrease of Rs. 10/- over and above the fitment in the grade
recormended by the Board. | hold accordingly”. The conment
of the |learned Advocate for the Respondent is -that these
| osses did not preclude the managenent from accepting the
recomendati ons of the Wage Board and willingly agreeing to
its inmplementation. In a letter dated the 18th Decenber '61
to the President of the W rkers Union, the Managenent stated
that as per their talks on 10th Decenber '61, it accepts the
i mpl enentati on of the Wage Board recomendati ons ~and will
pay from Decenber ’'61 onwards salary as per fitnents nmade by
it. Final figures and fitnents will be made after the
CGovernment Tripartite Comm ttee comes and di scusses with it
and the Union and arrives at a decision. It also promsed
to pay the difference in the wage as per wages paid till the
nonth of Novenber 1961 and the Wage Board fitnents as made
by themw ||l be paid to the workers before the end of March
1962. Again in the agreenment between the Managenment and the
enpl oyees under see. 18(1) of the Industrial Disputes Act
dated 19-9-63 it was Specifically stated that "the question
of fitnments wll be taken up as per the Sugar Board' s
recommendations in the nmonth of January 1964 and finalise
before the end of the 1963-64". Even at that stage it was
never the case of the Managenent that the Wage Board's
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recomendations could not be inplenented. Even the new

managenent in its letter of Septenber 5, 1964 addressed to

the Union (Ex. W 36) stated:
"Wth a view to arrive at an ani cabl e
settl enent with regard to fitments a
di scussi on had taken place between the menbers
of the Tripartite Conmttee constituted by the
Conmi ssioner of Labour and it was agreed
during the discussions anbng other matters,

t hat

10- L1340 Sup. C/71
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(1) Wher ever there is a st andard
nonencl at ur e in the Wage Boar d Report

correspondi ng to the previous designation held
by an indivi dual before Novenber 1960, he will
be given that designation provided the duties
and responsibilities of the individual are
simlar to the duties assigned by the Wage
Boar d.
(2)In ot her cases, ~where no standard
nonencl ature can be applied to the existing
cadre, the cadre will be fixed with reference
to duties-and responsibilities and the tine
scal e of ‘pay attached to the cadre in factory
bef or e Novenber 1960".
Fromthe several exhibits it would appear that both old and
the new managenent = were anxious to inplenent the Wage
Board’' s reconmendation but according to the fitnments made by
it. But the enployees as represented by the  Wrkers Union
were not prepared to-accept those fitnents  and wanted
fitnments in a higher cadre and ot her advantages according to
their reading of the Wage Board' s recomendati ons which the
managenent felt, it is not able to accommpdate not. only
because those reconmendati ons did not justify it but on the
ground of financial incapacity.
No doubt it is for the nanagenent 'to show what its financia
position is and howit is going to place undue or inpossible
burden wupon it to inplenent the recomrendations. That
burden it seeks to discharge by production of the bal ance-
sheets which have not been chall enged and the contents of
whi ch are, therefore deened to have been accepted. W find
from the balance sheet and the Directors Report for the
peri od ending 30-6-60 that a sumof Rs. 6,15, 254/- had to be
witten off against the old | osses |eaving a balance of Rs.
40,774/ - in the profit and |l oss account. The Directors
thought that the Conpany’s financial position has now been
stabilised and all the old | osses have been wiped off. but
that hope was only short lived as the subsequent bal ance-
sheets for the period ending 30th June ’'61 would show.
According to the report for 1961 though there was a net
profit of Rs. 1,08,005/- which together with the carry
forward profit of the previous year of Rs. 40,774/- anounted
to Rs. 1,48,779/- and after making provision for reserve for
devel opnent rebate of Rs. 38,788/- a balance of Rs.
1,09,991/- was ,carried forward to next year’'s account. For
that year no dividends were declared and the Managi ng Agents
also waived their renuneration. For the year ending 30th
June 1962, the positionis nore or less the sanme-the net
profit for the year anpbunted to Rs- 30, 616/- which together
with the profits of the previous year of Rs. 1,09,991/-
amounted to Rs. 1,40,607/-. This
447
amount was agai n recommended by the Directors to be carried
forward for the next year. No dividend was decl ared and the
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Managi ng Agents al so waived their renmuneration. In 1963 the
position had becone critical the loss incurred was Rs.
16,122,196 which wi ped out the previous year’'s profits.
There was no question of declaration of any dividends but
Managi ng Agent’s remuneration of Rs. 30,000/- (mnimm was
dr awn. These | osses woul d have the effect of eating into
the capital of the Conpany, unless it could borrow and tide
over them |In the year ending 30th June '64 a |oss of Rs.
6,61,386/- was carried forward to next year. It may be
noted that in that year in June 1964 the Governnent of India
had approved the change in the Constitution of the Managing
Agency of the Company and it is stated that because of the
efforts of the new Managenent who borrowed large suns on
their personal security for putting the Appellant in better
shape, large sums were in fact advanced to the Appellant.

As could be seen fromthe statement M 51 that for the years
1960- 61, 1961-62, 1962-63 and 1963-64 the Secured and un-
secured debts were approximately Rs. 81 | akhs, Rs. 70 | akhs,
Rs. 61 |l akhs and Rs. 51 |akhs respectively. It is stated
that the |l osses were com ng down and therefore the financia
position -is getting better but in our viewthis by itself
does not nmean that ,the Conpany is in a sound financia
posi tion. VWhat was happening evidently is as suggested by
the | earned Advocate for the Appellant that the Sugar stocks
pl edged were being 'sold and therefore the debts were getting
less. It is no doubt true that attachment orders which were
made in 1962 nust have been paid off -and the attachnent
wi t hdrawn. That again is not an indication of the soundness
of its financial position because there is evidence to show
that the new managenent had to secure a large | oan of about
Rs. 30 lakhs on its personal security to pay these denands
and that is why Rs. 16 |akhs loss is paid off and hence in
the year 1962-63 the unsecured debt is shown as Rs. 28
| akhs. The Tribunal was therefore justified in conmng to
the concl usion that the Conpany was not in a sound financia
position to inplement the recomendati ons of the Wage Board-
to increase Rs. 10/- on the basic wage and the /dearness
al l owance or Rs. 51- as wei ghtage. Apart fromthese | osses
the general reserves are very negligible. Each year ~about
Rs. 3,000/- is being provided for. In all ~Rs. 8 |Iakhs
reserves were accumulated fromits inception which is not
very encour agi ng.

While this is so having regard to its working we had called
for the bal ance-sheets subsequent to 1964-65 to assess the
financial prospects of the Appellant during this period.
These reveal the follow ng position

448
The bal ance-sheet for the year ending 30-6-65 Showed a
profit of Rs. 12,72,126/- before depreciation. After

deducting Rs. 5,25,545/- towards depreciation and Rs.
1,16, 138/- as reserve towards devel opnent rebate and after
adjusting the |l oss brought forward fromlast year, aloss of
Rs. 30,943/- was carried forward to the next year

The bal ance-sheet for the year ending 30-6-66 showed a  pro-
fit of Rs. 3,23,789/-. After setting apart depreciation a
sum of Rs. 2 .27,942/- was the loss carried forward and in
the balance sheet for the period ending 30-6-67 there was
shown a loss of Rs. 5,10,771/- and after providing for
depreciation there was a loss of Rs. 9,90, 526/-. It may
al so be noticed that in the year of account the Conpany had
to provide a sumof Rs. 2,16,353/towards additional cane
price payable to the cane growers for the seasons 1958-59
and 1959-60. After allowing for this there was a total |oss
of Rs. 14,23,505/- which was carried forward ,to the next
year. In the bal ance-sheet for the year ending 30-6-68
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there was a gross profit of Rs. 13,22,932/- and after
providing for depreciation and adjustrment of [|oss brought
forward there was a balance, of loss of Rs. 5,93, 620/-
carried forward to the next year. The year ending 30-6-69
was one year in which dividend of 7.15% was paid on the 5-
1/2% incone-tax Free Curmulative Preference shares. The
profits for the year after adjusting all the |osses and
providing for depreciation, paynent of bonus to staff and
taxation it showed a bal ance of Rs. 2,27,430/- out of which
di vidend was declared as aforesaid. For the year ending
June 70 there was again a loss of Rs. 5,96,913/- after
providing for depreciation. The Directors explained this
| oss due mainly to high rates of interest charges, provision
for depreciation and the passing on of the entire realisable
profit on 1968-69 season production for the benefit of the
cane growers in that vyear.

The bal ance-sheets for the years 1960 to 1970-for a period
of 10 years show that except for the year ending 30-6-69 the
Conpany was not in a positionto declare any dividends.
, Though the factory appears to have been expanded after 1964
to 1300 tons capacity it did not show uniformnet profits;
on the other hand | osses continued. The profits that it
made in any year seemto be consuned by losses of the
previous years. |In sonme years the yield of cane seemto be
slightly over 100%the average being a little over 9% which
no doubt is encouraging but in spite of it there are various
factors whi ch seem to contribute to its financi a
unst eadi ness.

This being the position we think that the  Tribunal was
justified in holding that the Appellant did not have the
financi a
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capacity to bear the burden of paynment of Rs. 10/- increase
and Rs. 51- as weightage in accordance with the recomenda-
tions of the Sugar Wage Board. On this conclusion and also
on an examnation of the relevant material it 1is  evident
that the Conpany is not in a financial position to neet the
burden of inplenmenting the recommendations of ‘the Wage
Boar d. The claimof the Respondent for categorisation and
fitment in accordance therewith cannot in the circunstances
be accepted. The Appeal of the Respondents which chall enges
the Award of the Tribunal rejecting their—claim for an
increase of Rs. 10/and a weightage of Rs. 5/- and for the
categorisation and fitments in respect of the heirarchy  of
supervising category nanely Assistant Cane Organi sers,
Li ai son Field Supervisors and Field Supervisors as also in
respect of Head Panman, and Panman |ncharge of shift,
Panman, Asstt. Panman, Bench Chenists and Cane analysists
and Canteen Supervisor are all dependent upon the financia
capacity of the Respondent Conpany to inplenent the Wage
Board’'s recommendations which we have held it has not. As
stated earlier the Conpany which is the Appellant in | G vi
Appeal No. 1602 of 1966 has al ready inplenmented the Award of
the Tribunal in respect of a | arge nunber of workers both as
to categorisation and fitnment. It is in respect of fitnent
of only four categories that it has not inplenmented, nanely
Wel ders, Turbine Engine Drivers, Switch Board Attendants and
Boi |l er Mason’s that the Appellant has objected to the award
on the ground that the Tribunal has acted wi thout evidence
and in sonme cases contrary to the recomendations. The
| earned Advocate for the Respondents felt that he could not
really challenge the contention in respect of the Swtch
Board Attendants and Turbine Engine Driver, as it would
appear that the Tribunal has acted without any evidence.
Wiy we have referred to these specific cases objected to by
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the Conpany in their Appeal is to i ndi cate t hat ,
not wi t hst andi ng t he finding that t he Wage Board’s
recomendati ons in the circunstances, cannot be inplenented,
the Conpany has given effect to the Tribunals Award, which
will remainin force till a revision takes pl ace. In the
view we have taken the Appeal of the Appellant is allowed
subi ect to the above directions and that of the Respondents
di sm ssed. W nake no order as to costs.
G C Appeal No. 1602 of 1966 all owed,

Appeal No. 1603 of 1966 disni ssed.
450




