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ACT:

I ndustrial Disputes Act, 1947, section 36, scope of.

HEADNOTE:

The appel | ant' conpany nmanuf actures machine tools at its
factory in Faridabad enploying 250 workmen ‘including the
second respondent, Sadhu Singh. -~ Demands of the worknen for
an inprovenent in the conditions of the service led to
conciliation proceedings and-a settlenment under 's. 12 was
recorded on June 20, 1969 by the Conciliation officer. The
settlenent included a provision that the worknmen woul d not
rai se any demand involving further financial burden on the
appellant for a period of two ~years. Before the expiry of
that period, however, a fresh demand was rai sed on August
17, 1970 by the General Labour (Union asking for dearness
al | owance at 25 per cent. The nanagenent having refused this
denmand t he worknen resorted to a "sit down" strike on August
26 and 27, 1970. The second respondent Sadhu Singh was
charged with alleging serious msconduct. Sadhu- Singh did
not participate in the inquiry. Accepting the report
submitted by the Inquiry officer that Sadhu Singh was guilty
of instigating the workmen to go on strike the services of
Sadhu Singh were term nated by the managenent with i nmedi ate
effect by an order dated Septenber 14, 1970. The managenent
di sm ssed sone other workmen also. The dismissal of al
wor kmen forned the subject of another settlenment under s. 12
of the Act dated Novenber 21, 1970 and it was agreed that
the dismssed worknmen including Sadhu Singh should be
regarded as retrenched from service. The remai ni ng workmen
agreed to resune work unconditionally. Sadhu Singh, took up
the matter before the Labour Court stating that not being a
signatory to the settlenent of Novenmber 21, 1970 he was not
bound by it. The Labour court accepted his plea and nade its
ward on Septenber 30, 1972. It found that the donestic
i nqui ry was not proper inasmuch as notice of the inquiry had
failed to reach Sadhu Singh, thereby preventing him from
participating in the domestic inquiry. Further it held that
since Sadhu Singh had been ill from August 24, to Septenber
9, 1970 he could not be said to have instigated the strike.
The appellant having failed before the H gh Court has cone
in appeal after obtaining special |eave fromthis Court.

Di smi ssing the appeal, the Court,
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HELD: Section 36 of the Industrial Disputes Act
provides for representation of the parties to a dispute. The
workmen are entitled by virtue of sub-section (1) to be
represented in a proceedi ng under the Act by a nenber of the
executive or other office bearer of a registered trade union
of whi ch
769
they are nenbers or of a federation of trade unions to which
that trade union is affiliated, and where the workmen is not
a nenber of any trade union, he can be represented by a
menber of the executive or other office bearer of a trade
uni on connected wth, or by any other workman enpl oyed in
the industry in which the worknen is enployed. It is not
obligatory, however, that a workman who is a party to a
di spute nmust be represented by another. He nmay participate
in the proceeding hinmself. Were conciliation proceedings
are taken and a settlement 1is reached, it is a wvalid
settlenent and binding on the parties even if the workmen
who are party to the dispute participate in the proceedings
personally and are not represented by any of the persons
mentioned-in s. 36(1) of the Act. I'n the present case; (1)
by executing a nmenmorandum  the several wor kmen who
individually signed it on 21st August, 1970 bound themnsel ves
by the terms of the settlenent, but as Sadhu Singh had not
signed the nmenorandumnor had he authorised any of the
workman to sign the menorandumon his behalf he was not
bound by the settlenent. (2) The -settlenent of 21st
Novenber, 1970 can on no account be understood as covering
and concluding the demand for recalling the order dism ssing
Sadhu Singh, as his reinstatenent was neverincluded in the
charter of demands of the workmen which led to the
conciliation proceedings and those proceedings did not
i nvol ve the consi deration of such a demand. ' In the
circunstances, it was open to Sadhu Singh to assail his
di smssal from service and to contend that the settl enent of
21st Novenber 1970 did not bind him (3) The Labour Court
was right in adjudicating on the propriety of his dismssa
and, having found that the dismssal was not justified, in
granting relief. [771 F-772E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 785 of
1975.

Appeal by Special Leave fromthe Judgnent and order
dated 7-1-1973 of the Punjab and Haryana Hi gh Court in G vi
Wit No. 6677/ 74.

A K  Sen, S K Ganbhir, A K Panda and /M ss
Ranr akhi ani for the Appellant.

Yogeshwar Prasad, A K Srivastava and Mss Ran
Chhabra for the Respondent No. 2.

The Judgrment of the Court was delivered by

PATHAK, J.-This appeal by special leave is directed
against a judgnent of the Hi gh Court of Punjab and Haryana
sunmmarily dismissing a wit petition filed by the appellant.

The appellant is a private limted conpany which
manuf actures machine tools as its factory in Faridabad. It
enpl oys 250 worknen. The second respondent, Sadhu Singh, is
one of them Demands by the worknen for an inprovenent in
the conditions of their service led to conciliation
proceedi ngs under the Industrial Disputes Act, 1947, ("the
Act"), and on June 20, 1969, a settlenent under s. 12 of the
770
Act in satisfaction of those demands was recorded by the
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Conciliation officer. The settlenent included a provision
that the workmen would not raise any denand involving
further financial burden on the appellant for a period of
two years. Before the expiry of that period, however, a
fresh demand was raised on August 17, 1970 by the Genera
Labour Union asking for dearness allowance at 25 per cent.
The managenent denurred, and expl ained that having regard to
the structure of wages and all owances now payabl e under the
settlenent, there was no justification for the demand. On
August 26, 1970 the workmen resorted to a "sit down" strike,
whi ch continued the next day. According to the appellant, on
August 27, 1970, Sadhu Singh instigated the worknmen to
"down" tools and go on a "sit down strike. Successive
noti ces by the managenent the sanme day failed to dissolve
the strike. Charges were framed agai nst Sadhu Singh all eging
serious msconduct and a -domestic enquiry was ordered. The
workman, it is said, declined to accept the charge-sheet
and, although he was directed to appear before the Inquiry
Oficer, Sadhu Singh did not participate in the inquiry. On
Sept enber' 13, 1970, the Inquiry officer submtted his report
to the managenent. According to him the strike was ill egal
and Sadhu Singh was guilty of instigating the workmen to go
on strike, and besides he was qguilty of loitering in the
factory. The findings being accepted by the managenent an
order followed on Septenber 14, 1970 di sm ssing Sadhu Singh
fromservice with imediate effect. The President of the
General Labour Union then pressed - the - managenent to
reinstate Sadhu Siingh. Meanwhile the managenent had taken
action dismssing other workmen al so. The di sm ssal of al
the worknen formed the subject of a settlenent under s.12 of
the Act on Novenber 21, 1970, and it was agreed that the
di sm ssed wor knen, including Sadhu Singh, should be regarded
as retrenched from service. The remaini ng worknmen agreed to
resume work unconditionally. The ~menmorandum of settlenent
was signed by the nmanagenment. _on the one hand and the
i ndi vi dual worknen on the other. A few days after, Sadhu
Singh wote to the Labour Conmissioner claimng that he was
not a signatory to the settlenent and that he would settle
his dispute hinmself with the managenent. The  State
CGovernment referred the dispute in regard to the term nation
of Sadhu Singh's service for adjudication to the Labour
Court, Rohtak. Wiile the managenent took its stand on the
facts found in the donestic inquiry report and relied on the
circunstance that the settlement dated Novenber 21,1970 was
bi ndi ng on Sadhu Si ngh, Sadhu Singh asserted that he was not
guilty of any misconduct on August 27, 1970. He also
contended that the charge sheet had never been served on him
and therefore the exparte domestic inquiry was vitiated. The
771

Labour Court by its order dated Septenber 20, 1972 found
that Sadhu Singh was not a signatory to the settlenent of
Novenber 21, 1970, and was, therefore, not bound by it. The
Labour Court rmade its award on Septenber 30, 1972. It found
that the domestic inquiry was not proper inasmuch as notice
of the inquiry had failed to reach Sadhu Singh because it
had been sent to a wong address, thereby preventing him
fromparticipating in the donestic inquiry. On the merits of
the dispute the Labour Court found that Sadhu Singh had been
ill from August 24 to Septenmber 9, 1970, and that was
established by a medical certificate which, on inquiry from
the Enpl oyees State | nsurance Departnment, was found to be in
order, and consequently it could not be believed that the
wor kman had instigated or participated in the "tool down"
and "sit down" strike. In support of its case that Sadhu
Singh was present within the factory pren ses on August 27,
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1970, the managenent pl aced reliance on a docunent
purporting to have been signed by the worknmen and setting
forth the assurance that he would conduct hinself properly
and be of good behavi our. The Labour Court said that if the
docunent be accepted as genuine there was sufficient reason
for accepting the assurance and refraining fromtaking any
action against the workman. The Labour Court held that the
dismissal was not justified and that Sadhu Singh was
entitled to reinstatement with continuity of previous
service and full back wages.

The appellant filed a wit petition in the H gh Court
against the award, but the wit petition was di sm ssed. And
now t his appeal

The appel l ant challenges the findings of the Labour
Court. It is contended  that the settlenment dated Novenber
21, 1970 was binding on Sadhu Singh and it was not open to
himresile fromit. Now Section 36 of the Act provides for
representation of the parties to a dispute. The worknmen are
entitled by virtue of sub-section (1) to be represented in a
proceedi ng under ~the Act by a nenber of the executive or
ot her office bearer of aregistered trade union of which
they are menbers or of a federation of trade unions to which
that trade union is affiliated, and where the worknman i s not
a menber of any trade union, he can be represented by a
menber of the executive or other office bearer of a trade
uni on connected wth, or by any other worknan enpl oyed in
the industry in which the worknman is enployed. It is not
obligatory, however,  that a workman who is  a Party to
di spute must be represented by another. He may participate
in the proceeding hinself. Were conciliation proceedings
are taken and a settlement is reached,” it s a wvalid
settlenent and binding on the parties even'if the worknen
who are party to the dispute participate in the
772
proceedi ngs personally and are not represented by any of the
persons nentioned in s. 36(1). That is what happened here.
The evidence shows that the individual worknen negotiated
the settlenent thenselves and individually signed the
menor andum of f  settlenment. By executing a menorandum they
bound thenselves by the terms of ‘the settlenent. In the
present case, however, while several worknen signed the
menor andum of settlenment on 21st Novenber, 1970, Sadhu Si ngh
did not. It is also established that Sadhu Singh did not
aut hori se any of the other worknmen to sign the nmenprandum on
his behalf. And what is of inmportance is that, as found by
the Labour Court, the demand that the dismissal of Sadhu
Singh be set aside and that he should be reinstated was
never included in the charter of demands of - the worknen
which led to the conciliation proceedings, B and  those
proceedi ngs did not involve the consideration of such a
demand. According to the Labour Court, that was the adnitted
position, Consequently, the settlement of 21st Novenber,
1970 can on no account be understood as covering and
concluding the demand for recalling the order dismssing
Sadhu Singh. In the circunstances, it was open to Sadhu
Singh to assail his dismssal from service and to contend
that the settlenment of 21st Novenber, 1970 did not bind him
The Labour Court was right in adjudicating on the propriety
of his dismssal and, having found that the dism ssal was
not justified, in granting relief.

It is submtted that notice of the donestic inquiry was
duly effected on Sadhu Singh and the finding of the Labour
Court to the contrary is erroneous. Plainly, the question
turns on the evidence on the record and we see no reason why
the finding of the Labour Court should not be accepted.
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Havi ng reached the conclusion that the domestic inquiry, in
the circunstances, was inproper it was open to the Labour
Court to enter into the dispute on its merits and pronounce
its award. The finding that Sadhu Singh was ill and coul d
not be said to have instigated or participated in the strike
on August 27, 1970 is a finding of fact which proceeds from
the material on the record. W are not satisfied that the
findi ng shoul d be disturbed.

Consi derabl e reliance was placed by the appellant on
the document said to have been executed by the worknan
containing the assurance that he would be of good behavi our
and, it is submtted.
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that after executing the docunent Sadhu Singh went back on
the assurance and set the strike in notion. W see no force
in the submission. The evidence l|led by the managenent
attenpts to show specifically ~that Sadhu Singh instigated
the strike at 10 O clock in the norning on August 27, 1970.
It would not be unreasonable to hold that the declaration of
assurance was executed subsequently. It was an assurance
accepted by the managenent, and, therefore, there is no
reason why the nmanagenent should have insisted on initiating
di sci plinary proceedings thereafter against the workman.

In the result, the appeal is dismssed with costs to
the second respondent, which we assess at Rs. 2,000. The
appel | ant has deposited that sum pursuant  to the order of
this Court dated April 30, 1974, and-it is open to the
second respondent to withdraw the noney.

V. D. K Appeal dism ssed.
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