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ACT:

Right of mnority educational institution-Ri ght to get
affiliation from /'the Universities-Wiether the right to
affiliation or to obtain aid from the Government is a
fundanental right 'so as to violate ~Article 30-Wether the
refusal to give affiliation by the statutory authorities in
the instant case without just and sufficient cause anmpunts
to violation of Article 30 of the Constitution or sinply an
arbitrary and illegal action-Suprene Court can award costs
against a State for di sobedience of the orders of the Court
to produce docunents called for and for failure to perform
constitutional duties by institutions.

HEADNOTE:

The appellant-Institution was started as -a Teachers
Training College under a Society which was established as
far back as 1972, though the college itself was established
and started in July 1977. On 22.9.1977 the institution made
an application to the Governnent for grant of affiliation or
recognition of the same in response to which a nost
extraordi nary order was passed by the Governnent directing
the University for refusing affiliation on the  strange
ground that all proposals for affiliation by the non-
CGovernment Teachers Training Colleges be rejected and that
no student be allowed to appear as a private candi date. How
ever, since the above decision was not applicable to
mnority institutions which was reiterated by “a latter
ordinance called Bihar non-Covernment Teachers Training
Col | ege ordi nance on June 5, 1978, it was incunmbent on the
institution to prove that it was a mnority institution
before it could be granted affiliation, on 24.2.1978 the
appel lants filed an application before the Ranchi University
for grant of affiliation on June 15, 1978, the CGovernnent
wote to the Ranchi University for inspection of the
appel l ants college. On 6.2.1980. Joint Secretary to the
CGovernment of Bihar sent letter to the Ranchi University and
the Deputy Comm ssioner, Ranchi for inspection of the
appel l ants’ college. Although the institution applied for
affiliation in 1978 and clained to be a minority institution
whi ch was never disputed at any point of time the Governnent
took three years to take a decision about affiliation of the
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appel l ants’ college. On 5.3.1980, the University Authorities
i nspected the appel lants’ college and reconmended its
affiliation which was followed by a report by the District
Devel opnent officer, Ranchi  on 30.6.1980 reconmendi ng
affiliation. But, despite these facts no final decision was
taken by the Government as a result of which the appellants
had to nove the Hi gh Court for directing the Governnent to
grant affiliation. On the H gh Court’s direction to the
Covernment to decide recognition and affiliation

411

the appellants’ college wthin a specified time, on
3.11.1980, the Covernnent granted recognition and approva
for affiliation for three sessions only, i.e. 1977-78, 1978-
79 and 1979-80. On 10.11.1980, the University wote to the
Gover nment reconmendi ng- further grant of affiliation to the
appel l ants’ college. ~ On 22.11.1980 the appellants applied
for grant of permanent ~affiliation. But, sonmehow or the
ot her, on 27.11.1980 for undisclosed reasons, the Government
passed a  strange-order cancelling the recognition and
approval for affiliation granted to the appellants’ college
vide its letter dated 3.11.1980. This order was chall enged
before the Hi gh Court which quashed the sane on 18.5.1981
Thereafter, on 17.8.1981 the State of Bihar filled a Specia
Leave Petition before the Supreme Court which was dism ssed
on 30.11.1981. However. on 7.9.1981.  three mnority
col l eges, alongwith the appellants’ college, were granted
recognition and affiliation by the Government by virtue of
the Hi gh Court’s orders.

The appellants  again woteto the H gh Court to direct
the State Governnent to dispose of the application of the
appel lants for pernanent recognition filed by them on
22.11.1980. On 16.9.1982. the Educati on Conmi ssioner, Bihar
again made a recommendation This recommendation was made
after inspection by the Educational Conmissioner ' In the
presence of the local authorities as also the University
authorities and after coming to a conclusion that the
institution was a mnority institution. Despite thi's, since
no action was taken by the Governnent the appellants were
conpelled to file another Wit Petition in the Hgh Court on
3.5.1983 with a prayer to allow the students of the
appel l ants’ college to appear at the University Exam nation,
but the Wit Petition was dism ssed by the High Court in
limne. Hence, the appeal by Special Leave of this Court

Al'l owi ng the appeal, the Court
N
HELD: (Per majority)

Per Fazal Ali. J
1.1. Although Article 30 of the Constitution is. not

included in Part [I1l1 of the Indian Constitution  which
guarantees certain fundanmental rights, yet the Suprene Court
starting fromthe Kerala Education Bill s case, which is the

l ocus classicus on the point in issue, right up to the case
of The Ahnmedabad St. Xaviers College Society & Anr. etc. v.
State of @ujarat and Anr. and ending with All Saints Hi gh
School, Hydrabad & Os. v. Governnent of Andhra Pradesh &
Os. has clearly recognised that running of mnority
institutions is also as fundanental and inportant as the
rights conferred on the other citizens of the country, with
the only difference that the rights contained in Article 30
have as independent sphere of their own The freedons
guaranteed by Article 30 are also elevated to the status of
a full-fledged fundanental right wthin the field in which
they operate. |In other words, any State action which in any
way destroys, curbs or interferes with such rights would be
violative of Article 30. [414 GH, 415 A-B]
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1.2. Technically speaking, the right of affiliation or
aid from the Governnent is not a fundanmental right so as to
violate Article 30, but the refusal to give aid or
affiliation by the statutory authorities without just and
sufficient grounds amounts to violation of the fundamenta
freedons enshrined in Articles 30 of the Constitution. If
the Governnment withholds giving aid or a University
412
refuses to grant affiliation, the direct consequence woul d
be to destroy the very existence of the institution itself
because there may be a number of mnority institutions which
may not exist wi thout the Governnent aid and a | arge numnber
of students admtted to these institutions, in the absence
of affiliation, will be deprived of acquiring higher
academ c status which will not only be a loss to the
institution but a loss tothe nation itself. It is for this
purpose that Article 30 was inserted in the Constitution
[415 G H, 416 A

Kerala Education Bill's ~Case [1959] SCR 995; The
Ahrmedabad St Xaviers Col |l ege Society & Anr. etc. v. State of
Gujarat & Anr.-[1975] 1 SCR 173; and Al Saints Hi gh School
Hyderabad & Os. v. CGovernnent of Andhra Pradesh & Os.
(1980) 2 SCC 178 referred to.

1:3. On a careful ~and detailed review of these cases
the follow ng position energes:

(1) that while Art. 30 undoubtedly seeks to preserve
the religious freedom autonony and its-individuality; there
is no fundamental right under which an institution can claim
either aid or affiliation as a matter of right. It s
perm ssible for the State of the University, as the case nmay
be, to lay down reasonable conditions to nmmintain the
excel | ence of standard of education but in the garb of doing
so, refusal to grant affiliation cannot be nade a ruse or
pretext for destroying the individuality and personality of
the said institution. If this is done, then apart from being
whol Iy arbitrary and unreasonable it would ambunt to a clear
infraction of the provisions of Art. 30 because what cannot
be done directly is done indirectly. [420 C E]

(2) Wile the State or a University has got -an absol ute
right to insist on certain courses of study to be followed
by institutions before they could be considered for
affiliation but these conditions should not in any way take
away the freedomof rmanagenent or admnistration of the
institution so as to reduce it to a satellite of -the
University or the State. This is inperm ssible because such
a course of action directly violate Art. 30 of the
Constitution. [420 F-Q

(3) Vi | e i mposi ng condi tions bef ore granting
affiliation, as indicated above, the State or the University
cannot kill or annihilate the individuality or personality
of the institution in question by insisting on follow ng a
particul ar kind of syllabus or a course of study which may
be directly opposed to the ains, objects and ideal s sought
to be achieved by the institutions. [420 H]

(4) There is a very thin I|ine of distinction between
wi t hholding of affiliation for a particular purpose on
extraneous grounds so as to subject the institution to
ri gorous orders, edicts or resolutions which may run counter
to the dom nant purpose for which the institution has been
founded, and insisting on genuine and reasonabl e conditions
to be inmposed in the larger interest of education. [421 A-B]

Wiile affiliation itself may not be a fundanental right
but refusal of affiliation on terms and conditions or
situations which practically denies the progress and
autononmy of the institution is inpernmissible as being
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violative of Art. 30 of the Constitution. [421 C
413
2:1. In the instant case, the State has refused to

grant affiliation on purely illusory grounds which do not
exist and failed to consider the reconmendation of the
Educati on Commi ssioner which was nmade after full inspection
for grant of affiliation. |In other words, the affiliation

was refused w thout giving any sufficient reasons and such a
refusal contravenes the provisions of Art. 30 of the
Constitution. [426 G

2:2. The belated attenpt through a subsequent affidavit
filed by the State Government to show that there were
certain defects in the ‘Institution, in view of the non-
production of the npbst inportant and decisive material, is
not hi ng but an after-thought. [425 F]

2:3. The State Government’s assurance to gr ant
affiliation to the appellants college on fulfilling certain
conditions is nothing but a pretext or a snobke screen to
cloud the real issue. The Governnment did not nean business
by producing a report on which Ex. J was based, which has
been deliberately suppressed despite the Court’s order to
produce the sane. Therefore, an adverse inference has to be
drawn agai nst the State CGovernnment to the effect that if the
materi al s on which the report was based had been produced it
woul d have expl oded the case of the Governnent and di scl osed
the real state of /affairs nanely that the appellants
institute does fulfil all the conditions inposed by the
State. [425 G H, 426 A]

3. Normally the Suprene-Court- does not ' grant cost in
case of refusal of affiliationto institutions but having
regard to the manner in which the State Government has
behaved and exhibited its reluctance to perform a
constitutional duty and has also tried to disobey the
Court’s order for production of certain docunments the
instant case is a fit case for inposing a heavy cost on the
State, apart fromthe directions to the State for granting
affiliation to the appellant’s college and to allow its
students of the 1980-81, 1981-82 and 1982-83 sessions to sit
in the exam nation. [426 F-G
Per Sabyasachi Mikharji, J. (Concurring)

In the background of the facts —and circunstances of
this case, the Governnent action is not granting affiliation
to the appellants college is action based w thout reason and
is an act of arbitrariness. [428 F]

(Per contra)

1. Article 30 of the Constitution was engrafted for the
hi gh and nobl e purpose of safeguarding and protecting the
rights of mnorities to establish and adm ni ster| educationa

institutions. In this case, 1in not granting affiliation to
the appellants’ college there was no di scrimnation agai nst
any educational institution on the ground that it -was under

the managerment of any minority whether based on religion or
| anguage. It was inaction or an act of arbitrariness on the
part of the authorities. From such unreasonable —and
arbitrary actions or inactions institutions, educational or
ot herwi se, belonging both to the nmjority or minority
conmunities often suffer and in appropriate cases, Court
should grant relief without aid or recourse to the articles
of the Constitution protecting the freedomand rights of the
mnorities. In this case there is no evidence or even any
serious allegation that affiliation was being denied to the
appel lants institution on the ground that it was a mnority
institution. [428 G H, 429 A-B]

414
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 404 of
1984.

Appeal by Special leave fromthe Judgnent and Order
dated the 11th July, 1983 of the Patna Hgh Court in
C.WJ.C No. 623 of 1983.

Dr. L.M Singhvi, Ms. Lakshm Kant Pande & S.K. Sinha,
for the Appellant.

D. Goverdhan & B.B. Singh for the Respondents.

The foll owi ng Judgnments were delivered

FAZAL ALI, J. The nost difficult and delicate task of
our founding fathers while framng the Constitution of the
| argest denocracy in the world was to protect, preserve and
safeguard the interests of the nmnorities and the backward
classes in order to retain the secular nature of our
Constitution. Perhaps they feared that a time may conme when
the overwhel ming majority may overshadow or dom nate, devour
of destroy the educational, ~cultural and social rights of
t he m norities and weck their i ndividuality and
personality. It was this central thene that runs through the
entire Constitution which has provided sufficient safeguards
to pr ot ect and preserve the mnority educati ona
institutions which’' is‘the nost inportant  and vocal nedium
through which this section of the society can speak and seek
to redress its grievances.

In this appeal we are nerely concerned with the rights
and obligations of the State for the protection of mnority
institutions and for this -avowed purpose Art. 30 was
enshrined in our Constitution so that they may not suffer
froma sense of inferiority conplex and are able to through
thenselves into the min stream of the economic and
political life of the country so as to march forward with
the temper of the times and the needs of the nation Although
Art. 30 is not included ~in Part Il of the Indian
Constitution, which guarantee certain fundanental / rights.
yet this Court starting fromthe Kerala Education Eill’'s
case. Wiich is the locus classicus. on the point in’issue,
right up to the case of The Ahnmedabad St. Xaviers Coll ege
Society & Anr, etc. v. State of CGuarat & Anr. and ending
with AIl  Sainis H gh School, Hyderabad & Ors. v. Governnent
of
415
Andhra Pradesh & Ors. has clearly recogni sed that running of
mnority institutions is also as fundanental and inportant
as the rights conferred on the other citizens of the
country. Perhaps the only difference is that (the rights
contained in Art. 30 have an independent sphere of their
own. A close scrutiny and study of the various decisions of
this Court reveal that the freedonms guaranteed by Art. 30
are also elevated to the status of a full-fledged
fundanmental right within the field in which they operate. In
ot her words, any State action which in any way destroys,
curbs or interferes with such rights would be violative of
Art. 30.

In the instant case we are nmminly concerned with the
rights, privileges and status of minority institutions. In
dwelling on these matters four inmportant aspects or facets
have been considered by this Court, viz.:

(1) right of the mnority institutions to get aid from

t he Government,

(2) right to get affiliation fromthe Universities,

(3) nature and extent of the autonony which such

institutions enjoy in their internal discipline
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and admi ni stration, and

(4) right to be protected from undue or repeated
i nterference in t he i ndependence of t he
institutions in the garb of achieving excellence
in the standard of education.

The first question to be determned is whether the
mnority institutions have a fundanental right to get aid
fromthe Governnent or affiliation fromthe Universities as
a matter of course. In other words, the question posed is
whether the right to affiliation or to not so as to violate
Art. 30. Technically speaking the answer to this question is
in the negatives but it must be stressed that the refusal to
give aid or affiliation by the statutory authorities without
just and sufficient grounds anobunts to violation of the
fundanental freedons enshri ned in Art 30 of t he
Constitution. If the Governnent w thholds giving aid or a
university refuses to  grant affiliation, the di rect
consequence would be to destroy the very existence of the
Institution itself because there may be a number of minority
instituti'ons which may not exist without the Governnent aid
and a | arge

416

nunber of students admitted to these institutions, in the
absence of affiliation, will be deprived of acquiring higher
academ c status whichwill not only be a loss to the

institution but a loss to the nation itself. It is for this
purpose that Art, 30 was inserted in the Constitution.

In the present case, we would lTike to  confine our
judgrment only to the question of refusal of affiliation to a
mnority institution by the State and the University. To
begin with, in Kerala Education Bill's case (supra), Das,
C.J.. speaking for the mmjority (Venkatarana Aiyar, J.
havi ng given his separate judgnment) observed thus;

"The minorities evidently desire that education should

be inmparted to the «children of ~their conmunity in an

at nosphere congenial to the growh of their culture.

Qur Constitution makers recognised the validity of

their claim and to allay their fears conferred on them

the fundamental rights referred to above ... They al so
desire that scholars of their educational institutions
should go out in the world well and sufficiently
equi pped with the qualifications necessary for a usefu

career in life. But....... the schol ars of unrecognised
schools are not permtted to avail thensel ves of the
opportunities for higher education in the University
and are not eligible for entering the public services.

W t hout recogni tion, t her ef ore, t he educati ona

institutions established or to be established by the

mnority communities cannot fulfil the real objects of
their choice and the rights under Art, 30 (1) cannot be

effectively exerci sed. The ri ght to establ i sh
educational institutions of their choi ce must ,
t her ef ore, nean t he right to establ i sh rea

institutions which wll effectively serve the needs of
their community and the scholars who resort to their
educational institutions. There is, no doubt, no such
thing as fundanmental right to recognition by the State
but to deny recognition to the Educational institutions
except upon terns tantamount to the surrender of their
constitutional right of adm ni stration of the
educational institutions of their choice is in truth
and in effect to deprive them of their rights under
Art. 30(1). W repeat that the |legislative power is
subject to the fundamental rights and the |egislature
cannot indirectly take away or abridge the fundanenta
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rights which it could not do directly and yet that wll
be the result if the said Bill containing any offending
cl ause becones | aw. "
(Enphasi s ours)
The observations and the ratio of this case were fully
af firmed

417
and expounded by this Court in a 9-Judge Bench decision in
St. Xaviers College case (supra) where all the Judges

speaking in the sane strain held that w thhol ding of aid or
affiliation in such a manner as to destroy or efface the
aut onony and i ndividuality of a mnority institution
violates Art. 30. In this connection, the Judges by separate
j udgenents nmade the foll owing observations: -
"The consistent view of this Court has been that there
is no fundanental right  of a mnority institution to
affiliation. An explanation has been put upon that
statenment of law. It is that affiliation nmust be a rea
and neaningful ~ exercise for mnority institutions in
the matter ~of inparting secular education. Any |aw
whi ch _provides for affiliation  on terms which wll
i nvol ve abridgenent- of the right of |linguistic and
religious mnorities to administer and establish
educational institutions. of their  choice will offend
Article 30 (1). The educational institutions set up by

mnorities will / be robbed of their utility if boys and
girls cannot. be trained in such institutions for
University degrees. Mnorities  will wvirtually |ose

their right to equip their  children for ordinary
careers if affiliation be on terns which would nake
them surrender and lose their rights to establish and
admi ni ster educational institutions of their choice
under Article 30........ The establishment of a mnority
institution is not only ineffective but also ‘unrea
unl ess such institutionis affiliated to a University
for the purpose of conferment of degrees on students.

Affiliation of mnority . institutions is intended
to ensure the growth and excellence of their children
and other students in the acadenic field. Affiliation
mai nly pertains to the academ ¢ and educati onal
character of the institution."”

(Ray, C. J.)

"W agree with the judgnent of Hon'ble the Chief
Justice just pronounced and w th his conclusions that
ss. 40, 41, 33A(1) (a), 33A(1)(b), 51A and 52A of the
Act violate the fundanmental rights of -minorities and
cannot , t her ef or e, apply to the institutions
est abl i shed and adm ni stered by them

The right under Art. 30 cannot be exercised in
vacuo. Nor

418
would it be right to refer to affiliation or
recognition as privileges granted by the State. In a
denocratic system of Government wth enphasis on
education and enlightennent of its citizens, there nust
be elenents whi ch give protection to them The
meani ngf ul exercise of the right under Art. 30(1) would
and nust necessarily involve recognition of the secul ar
education inparted by the mnority institutions without
which the right will be a nere husk. This Court has so
far consistently struck down all attenpts to nake
affiliation or recognition on terns tantanount to
surrender of its rights wunder Art. 30(1) as abridging
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or taking away those rights. Again as without
affiliation there can be no neaningful exercise of the
ri ght under Art. 30(1), the affiliation to be given
shoul d be consistent with that right. nor can it
indirectly try to achieve what it cannot directly do."

(Jagannmohan Reddy, J.)

419

| am of the viewthat it is permissible for the
State to prescribe reasonable regulations |ike the one

to which | have referred earlier and nmake it a
condition precedent to the according of recognition or
affiliation to a mnority institution. It is not,

however, pernissible to prescribe conditions for
recognition or affiliation which have the effect of
inmpairing the right of the mnority to establish and
admini ster their _educational institutions. Affiliation
and recognition are, no doubt, not nentioned in article
30(1) position all-the sanme remains that refusal to
recognize or affiliate mmnority institutions unless
they (the minorities) surrender the right to adm nister
those institutions would have the effect of rendering
the right guaranteed by article 30(1) to be wholly
illusory and indeed a testing illusion

VWhat is sai d above with “regard to aid or
recognition applies equally to affiliation of a college
to the University because but for such affiliation the
student will | not be able to obtain a University degree
which is recogni zed as a _passport to severa
pr of essi ons and future enployment in Public Service.

If the conversion of affiliated colleges of the
mnorities

into constituent colleges contravenes article 30(1),
the fact that such conversion is in pursuance of a
schenme which pernmits the grant of autonony to an
i ndi vidual college would not prevent the striking down
of the inpugned provision."
(Enmphasi s ours)

(Khanna, J.)

"Over the year, this Court has held that w thout
recognition or affiliation, there can be no real or
nmeani ngful exercise of the right to establish and
admi ni ster educati onal institutions under Article
30(1).

The heart of the matter is that no educationa
institution established by a religious or| linguistic
mnority can claimtotal immunity fromregul ations by
the legislature or the university if it ‘wants
affiliation or recognition; but the character of the
perm ssi bl e regul ati ons must depend upon their purpose.
As we said, such regulations will be permssible if
they are relevant to the purpose of securing or
pronoting the object of recognition or affiliation.”

(Mat hew, J.)

"It is true that, if the object of an enactnent is
to conpel a mnority Institution, even indirectly, to
give up the exercise of its fundanmental rights, the
provi sions which have this effect wll be void or
i noperative against the mnority Institution, The price
of affiliation cannot be a total abandonnent of the
right to establ i sh and admi ni ster a mnority
Institution conferred by Art, 30(1) of the
Constitution. This aspect of the matter, therefore,
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(Beg,

420

rai ses the question whether any of the provisions of
the Act are intended to have that effect wupon a
mnority Institution. Even if that intention is not
mani fest from the express terns of statutory
provisions, the provisions may be vitiated if that is
their necessary consequence or effect."”

J.)

"However, in case of an affiliating University
affiliation cannot be denied to a minority institution
on the sole ground that it 1is nanaged by a minority
whet her based on religion or |anguage or on arbitrary
or irrational basis. Such a denial would be violative
of Arts. 14 and 15(1) and will be struck

down by courts. Again, Art, 13(2) prohibits the State
fromtaking away or ~—abridging the right under Art,
30(1). Since the State cannot directly take away or
abridge a right conferred under Art. 30(1), the State
cannot also indirectly take away or abridge that right
by subjecting the grant affiliation to conditions which
woul d entail the forbidden result."

(Di vedi, J.)

On a careful and detailed review of the cases cited

above, the follow ng position energes;

421

(1) that while Art, 30 wundoubtedly seeks to preserve
t he religious freedom aut onony and its
individuality; there is no fundanental right under
which an' institution can claim either aid or
affiliation  as a matter of right. It is
perm ssible for the State or the  University, as
the case may be, to lay down reasonable conditions
to rmaintain the excellence of © standard of
education but in the garb of doing so, refusal to
grant affiliation cannot be made a ruse or pretext
for destroying theindividuality and personality
of the said institution.  If this is done, ' then
apart from being wholly arbitrary and unreasonabl e
it would amount to a clear infraction of the
provisions of Art, 30 because what cannot be done
directly is done indirectly.

(2) Wile the State or a University has got _an
absolute right to insist on certain courses of
study to be followed by institutions before they
could be considered for affiliation but these
conditions should not in any way take away the
freedom of rmanagenent or adninistration  of the
institution so as to reduce it to a satellite of
the University or the State. This is wholly
i nperm ssi bl e because such a course  of ~action
directly violates Art. 30 of the Constitution.

(3) Wile i mposi ng condi tions bef ore granting
affiliation, as indicated above, the State or the
Uni versity cannot kill or anni hil ate t he
individuality or personality of the institution.in
gquestion by insisting on following a particular
ki nd of syllabus or a course of study which may be
directly opposed to the ains, objects and ideals
sought to be achieved by the institutions.

(4) There is a very thin line of distinction between
wi t hhol di ng of affiliation for a particular
pur pose on extraneous grounds so as to subject the
institution to ri gorous orders, edicts or
resol utions which rmay run counter to the doni nant
pur pose for which the institution has been
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founded, and insisting on genuine and reasonabl e
conditions to be inposed in the larger interest of
educati on.

Thus, all the authorities nentioned above clearly laid
down that (while affiliation itself may not be a fundanenta
right but refusal of affiliation on ternms and conditions or
situations which practically denies the progress and
autonony of the institution is inmpernmssible as being
violative of Art. 30 of the Constitution.) It 1is not
necessary for us to dwell on the other aspects of the natter
because we are not concerned with themin this particular
case.

We now proceed to discuss the facts of the present case
whi ch, we are constrained to observe, reveal a nost
di stressing and di sturbing attitude exhibited by the
University and the Governnment of Bihar as well. In fact, the
reason and the motive for refusing affiliation to the MIIi
Talim Mssion Bihar, Ranchi are so obvious and manifest
that even the Standing Counsel for the State of Bihar
despite his best efforts, found hinself wunable to support
the action of the University. W are indeed anazed how t he
respondents have behaved in filing their affidavits in the
hi ghest court of the  |land and have violated the express

orders of this Court wth inmpunity. In order to buttress
what we have said, it nay be necessary to give a short
history of the Institution in question.

The Institution in dispute, MILi Talim  Mssion Bihar

Ranchi, was started as a Teachers Training College under a
Soci ety which was established as for back as 1972, though
the College itself was established and started in July 1977.
On 22.9.1977 the Institution nmade an application to the
CGovernment for grant of affiliation or recognition of the
same in response to which a nost extraordinary order was
passed by the Governnment directing the Universities for
refusing affiliation on the strange ground that al
proposals for affiliation by the ~Non-CGovernment Teachers
Training Col |l eges be rejected and that no student be all owed
to appear as a private candidate. However, in the case of
mnority institutions the State Governnment in sub-para (3)
of paragraph (1) stated thus:

422

"(3) The above decision as described vide decision nos.
(1) and (2) above shall not be applicable in cases of
colleges run by the mnority comunity. Governnent

decision in this regard to their ~cases shall be
intimted separately."
In view of the above, it was incunmbent on an

institution to prove that it was a mnority (institution
before it could be granted affiliation. Thereafter, on
24.2.1978 the appellants filed an application before the
Ranchi  University for grant of affiliation. “This was
foll owed by issue of Bihar non-CGovernment Teachers Training
Col I ege Ordi nance on June 5, 1978. On June 15, 1978 the
CGovernment wote to the Ranchi University for inspection of
the appellant’s College. On 13.8.1979 the Governnent
notified that the decision regarding affiliation would be
governed by its circular dated 1.10.1973 (Annexure B), which
laid down certain conditions for grant of affiliation, and
that with regard to the mnority institutions a fina

deci sion would be taken later. Thereafter, a wit was filed
in the Patna Hi gh Court where it was decided that section 2
of the Odinance, referred to above, would not apply to
mnority training colleges. On 6.2.1980 Joint Secretary to
the Governnent of Bihar sent letters to the Ranch

Uni versity and the Deputy Conmi ssi oner, Ranchi f or
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i nspection of the appellants’ college. It would appear that
al t hough the Institution applied for affiliation in 1977 and
clained to be a mnority institution, which was never
di sputed at any point of time, yet it took three years for
the Government to take a decision about affiliation of the
appel l ant’ s col | ege.

On 5.3.1980, the University authorities inspected the
appel l ants’ college and recommended its affiliation which
was followed by a report by the District Devel opnent
O ficer, Ranchi on 30.6.1980 recommendi ng affiliation. But,
despite these facts no final decision was taken by the
CGovernment as a result of which the appellants had to nove
the High Court again for directing the Governnent to grant
affiliation and the H gh Court gave a direction to the
Covernment to decide recognition and affiliation of the
appel l ants’ college withina specified tine. On 3.11.80, the
Governnment granted- recognition and approval for affiliation
for three sessions only, i.e., 1977-78, 1978-79 and 1979-80.

On 10.11.1980,  the University wote to the Governnent
recomendi ng grant of affiliation to the appellants’
college. On 22.11.1980, the appellants applied for grant of

permanent affiliation. But,” sonehow or the other, on
27.11.80, for undisclosed reasons,
423

the Governnent passed a strange order cancelling the
recognition and approval for affiliation granted to the
appel l ants’ college vide its letter  dated 3.11.80. This
order was chal |l enged before the Hi gh Court which quashed the
same on 18. 5. 81.

Thereafter, on 17.8.81 the State of Bihar filed a
speci al |eave petition beforethis Court which was di sm ssed
on 30.11.81. However, on 7.9.81 three mnority colleges,
alongwith the appellants’ college, were granted recognition
and affiliation by the Government.

Utimately, the Hi gh Court had to be noved agai n which
directed the State Governnent to dispose of the application
of the appellants for permanent recognition which was filed
by themon 22.11.80. On 16.9.82, the Educati on Comn ssi oner
Bi har again, nmade a recomendation for grant of -affiliation
to the appellants’ college, which my be extracted thus:

"In this connection the notings of the Joint Secretary
may kindly be seen at pages 62-64. Also the Judgment of
the Hgh Court be seen at page 137 according to which
the restrictions of the Ordinance is not applicable to
Mnorities Institutions. |In addition to -this,  this
institution has also been got inspected in which the
| ocal authorities were present. There s unaninous
recomendati on that this training institution be
affiliated. The recommendation of the University may
kindly be seen at p. 150. Accordingly, this college be
temporarily granted recognition and affiliation for the
sessions 1980-81 to 1982-83 for the present."

A perusal of the above reconmendation shows that the
Institution in question was inspected in the presence of the
| ocal authorities as also the University authorities who
unani nously recomrended that the Institution was a mnority
institution and shoul d be grant ed affiliation and
recognition at least for the session 1980-81 to 1982-83
Despite this, nothing tangible seens to have happened which
conpelled the appellants to file another wit petition in
the High Court on 3.5.1983 for exam nation of the students
of the appellants’ college who had passed the 1982-83
session. But the wit petition was dism ssed by the High
Court in limne. Hence, this appeal by special |leave to this
Court.
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After leave was granted we directed the respondents to
produce Ex. J. (Education Conmm ssioner’s reconmmendation) and
the data on
424
the basis of which the concerned authorities had reconmended
that affiliation should be granted to the appellants coll ege
but till today no attenpt has been made to produce those
documents and the | earned counsel for the State of Bi har was
unable to give any explanation for this nost extraordinary
action on the part of the State CGovernnent.

The State has filed an affidavit raising all sorts of
pl eas which could not be supported by the counsel for the
State. It would appear ‘that practically no reasons were
given by the State as to why despite the reconmendati ons of
several authorities, which were nade after a full and proper
i nspection, the affiliation was refused. In paragraph 7 of
one of the affidavits filed by the respondents it is
mentioned that before grant of affiliation, the follow ng
conditions rmust be fulfilled by an institution:-

(a) that there nust be full-time qualified Principa

and Lecturers inproportion of 1: 15;

(b) the institution nmust have a recogni sed H gh Schoo
attached toit;

(c) it must have sufficient land of its own to provide
adequat e/ accommpdation for classroons, hostels,
pl ay- grounds, residences of lecturers, gymasi um
canteen, etc., and the college nust run during the
day time like the school s;

(d) the admi ssion registers, attendance registers to
be properly maintai ned;

(e) that in no case it will charge capitation fee or
any tuition fee from students.

(f) that there should be residential acconmpdation for
at least one-fourth of the staff.

(g) that hostel accommpdation to at |east one-fifth of
the students is provided;

(h) that there should be a'stable source of inconme to
run the coll ege."

It is manifest that if these conditions were fulfilled
then affiliation could be granted as a matter of course on
the findings and decision taken by the Governnent itself. In
reply to the affidavit filed by the
425
appel l ants, the defence of the State was that after
i nspection of the Institution it was found by a team of
Inspectors that the Institute suffered from the foll ow ng
infirmties:-

"(i) There were no full-time qualified Principal or

Lecturers.

(ii) That there was no recognised school attached to
it.

(iii) The college runs during evening hours which makes
i mpracticable for practice classes in schools
whi ch run during day tinme.

(iv) The college had no building of its own.

(v) The library and |aboratory were not properly
mai nt ai ned. "

It is rather strange that while a previous expert
Conmittee after inspecting the said Institute found it in
order but subsequently the Covernment w thout referring to
the data submitted by the expert Committee, which was the
basis of Ex. J. seens to have suddenly given a go-bye to the
sane and taken the defence that in view of the defects and
non-ful filnment of the conditions it was not possible to
grant affiliation wthout even mentioning in what manner and
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to what extent the recomendati on of Educati on Commi ssioner
and the materials on which it was based was wong and why
the five new conditions were sought to be inposed.

Despite repeated orders of this Court to t he
respondents to produce the report of the Education
Conmi ssioner and the details thereof, the same was not done
and a belated attenpt was nade to show that there were
certain defects in the Institution. In view of the non-
production of the nobst inportant and decisive naterial we
are unable to accept the subsequent affidavit of the
respondents which is nothing but an afterthought.

The State Governnment in its counter-affidavit has
stated that it was prepared to grant affiliation to the

appel l ants’ college on fulfilling certain conditions. W are
however, satisfied that this 1is nothing but a pretext or a
snoke-screen to cloud the real issue. Indeed, if the

Governnment neant business it should have the <courage to
produce the report on which Ex. J. was based, which has been
del i berately suppressed despite our orders to produce the
sanme. W _are, therefore, conpelled to draw an adverse
i nference against the State
426

Covernment to the effect that if the materials on which
the report was based had been produced it would have
expl oded the case /of the Governnent and disclosed the rea
state of affairs, viz, that the appellants Institute does
fulfil all the conditions inposed by the State.

Thus, the positionis that the State has refused to

grant affiliation on purely illusory grounds which do not
exist and failed to consider  the recomendation of the
Educati on Comi ssi oner ~which was nade after full inspection
for grant of affiliation. |In other words, the affiliation

was refused w thout giving any sufficient reasons and such a
refusal contravenes the provisions of Art. 30 of the
Consti tution.

For the reasons given above, we find that this is a fit
case where this Court should step in to strike dowm the
Governnment action which is violative of Art. 30 of the
Constitution and which does not fall within the guidelines
indicated in the various authorities cited in our judgnent.
The heart of the nmatter is that as the Governnent did not
like the recomendation of the Education —Comni ssioner and
was not prepared to grant affiliation for undisclosed
reasons, the act of the Government was a col ourabl e exercise
of jurisdiction which deprived the appellants’ “Institution
of its constitutional rights.

Normal Iy, this Court does not grant costs in such cases
but havi ng regard to the manner in which the State
Governnent has behaved and exhibited its reluctance to
performa constitutional duty and has also tried to di sobey
our orders for production of certain docunments, —we nust
i npose a heavy cost on the State.

We, therefore, allowthis appeal with costs quantified
at Rs. 5,000 (Rupees five thousand only) to be paid to the
appel lants within three nonths fromtoday, set aside the
Order of the High Court dismissing the wit petition in
[imne as also the Oder of the Governnent refusing
affiliation and perenptorily direct the Governnent to grant
affiliation to the appellants’ <college and allow its
students of the 1980-81.1981-82 and 1982-83 sessions to sit
in the exam nation, both witten and practical, as the case
may be. W would, however, like to add that if there are
cogent reasons and sufficient material before the State or
the University to show that the appellants’ Institute has
not fulfilled the conditions which may be inmposed hereafter,
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it is opento it to wthdraw the affiliation provided the
conditions inposed are reasonable and justifiable.
427

SABYASACHI MUKHARJI, J. | agree with the order proposed
by my |earned brother Justice Fazal Ali. For the purpose of
di sposing of this appeal, it is sufficient to state that on
the 5th March, 1980 the university authorities inspected the
appel l ants’ college and recommended its affiliation which
was followed by a report by the Governnent on 30 June. 1980
reconmendi ng affiliation. But despite these, no fina
deci sion was taken by the Government as a result of which
the appellants had to nmove the High Court for directing the
Governnment to deci de ‘recognition and affiliation of
appel l ants’ col |l ege within a specified tine. On 3rd
Novenber, 1980 the Government granted recognition and
approval for affiliation for three sessions nanely 1977-78,
1978-79 and 1979-80. On the 10th Novenmber, 1980, the
University wote to the Governnment recomending grant of
affiliation. On 22nd Novenber, 1980, the appellants applied
for grant. of permanent affiliation. But the Governnent on
27t h  Novenber, 1980 passed an —order cancelling the
recognition and approval for  affiliation granted to the
appel l ants’ college vide its letter dated 3rd Novenber,
1980. This order was challenged before the H gh Court. The
H gh Court quashed the said order dated 27th Novenber, 1980
on 18th My, 1981. 'On the 17th August, 1981, the State of
Bi har filed a special |eave petition before this Court which
was di smissed on 30th Novenber, 1981. The H gh Court was
noved again for directing the State Government to di spose of
the application of the appellants for pernmanent recognition
which was filed by themon 22nd Novenber, 1980. On the 16th
Sept enber, 1982 the Education Conm ssioner Bihar again made
a recomendation for grant of affiliation to the appellants’
college the extract from which has been set out 'in the
judgnent of ny learned brother. In the recommendation, the
education Conmi ssioner recomended that the college be
temporarily granted recognition (and affiliation /for the
sessions 1981-82 and 1982-83 for the present. Another wit
petition thereafter was filed and nothing happened for the
exam nati on of the students of the appellants’ college who
had passed the 1982-83 session. But this wit petition was
di smssed by the Hgh Court in I|imne. This appeal arises
out of the said order

There were certain data which were gathered by the
expert comrittee and were the basis of Ex. J. There was a
previous order for the production of Ex. J. That has not
been produced and no explanation has been given. | agree
with ny |earned brother that fromthe affidavits it is clear
that practically no reasons have been given by the State as
to why despite the recommendations of several authorities
which were nade after a full and proper inspections, the
428
affiliation was refused. The government had stated that if
certain conditions were fulfilled then there was  no
objection to the granting of affiliation. It is not clear
fromthe records produced and al so fromthe inferences drawn
fromthe non-production of the records i.e., from Ex. J.
that these conditions have not been substantially fulfilled.
It appears, therefore, and | agree respectfully wth ny
| earned brother that no cogent or proper reasons have been
pl aced before us to indicate why appellants have not been
pl aced before us to indicate why appellants have not been
granted affiliation and why the recommendati ons and reasons
of the Education Conmi ssioner for grant of affiliation to
this college were not properly considered.
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It is manifest from paragraph 7 of the affidavits filed
by the respondents that before grant of affiliation, certain
conditions were required to be fulfilled by the institution
These conditions have been nentioned in the judgnent of ny
| earned brother. It further appears from the affidavits
filed by the appellants that the defence of the State was
that five conditions were found not fulfilled after
I nspection by a team of inspectors. | agree that it s
strange that whil e previous Expert Conmittee after
inspecting the institute found it to be in order but
subsequently the governnent, without referring to the data
submitted by the Expert Committee, appears to have taken
this view about non-ful filment of certain conditions. No
cogent naterials or reliable evidence were produced before
us that there was any proper inspection and as a fact the
five alleged defects were there. | agree that in the context
of the facts of this case and further in the context of non-
production of Ex. J., the alleged plea of non-fulfilment of
certain conditions “was a pretext. In the premses, the
government acti on in not granting affiliation in the
background of ~the facts _and circunstances of this case is
action based without reason and is an act of arbitrariness.
On this ground alone | agree with the order proposed by ny
| earned brother. As | find the action of the respondents is
arbitrary and unreasonable, it 1is not necessary for nme to
express my views on Article 30 of the Constitutions it this
case. Article 30 was engrafted for- the H gh and Nobe
pur pose of safequarding and protecting the rights of
mnorities to est abl i sh and admi ni ster educati ona
institutions. In this case |- do not find that in not
granting affiliation to the —appellants’ college there was
any discrimnation as such agai nst any educati ona
institution on the ground that it was under the managenent
of any mnority whether based on religion or |anguage. It
was inaction or an act of arbitrariness on the part of the
authorities. From such unreasonabl e and arbitrary actions or
inactions, institutions
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educational or otherw se, belonging both to the najority or
mnority communities often suffer and - in appropriate cases,
courts should grant relief wthout aid or recourse to the
articles of the Constitution protecting the freedom  and
rights of the mnorities. | do not find in this case any
evi dence or even any serious allegation that affiliation was
being denied to the appellants’ institution on the ground
that it was a minority institution

| agree with great respect with the order proposed by
ny | earned brother, Fazil Ai, J.

S.R Appeal all owed.
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