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In this batch of cases, both.in the wit petitions and
in the appeals by special |eave, short facts, which are not
in dispute and are relevant for the discussion hereinafter,
are that the Chief Inspector of Factories called upon the
petitioners/appellants to file applications seeking renewa
of the registration of licence of their respective
factories, signed by a director of the conpany in his
capacity as the occupier of the factory and stated that a
noni nee of the Board of Directors, other than a Director,
could not rmake such an application as an occupier. The
correctness of that direction/opinion has been put in issue
in all these cases. The petitioners/appellants  have /also
called in question the constitutional validity of proviso
(ii) to Secti on 2 (n) of the Factories Act, 1948
(hereinafter referred to as 'the Act’) as anended by Act 20
of 1987, as violative of Articles 14, 19(1) (g) and 21 of
the Constitution of India.

The basic question which requires our consideration is
whether in the case of a conpany which owns or runs the
factory, is it only a director of the conpany who can be
notified as the occupier of the factory within the meaning
of proviso (ii) to Section 2 (n) of the Act, or whether the
conpany can nominate any other enployee to be the occupier
by passing a resolution to the effect that the said enpl oyee
shall have ’ultimate control over the affairs of the
factory’. If the answer to the question is that in the case
of a conpany, only a director can be notified as an occupier
under the Act, the next question which would require our
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deration is about the constitutional validity of
proviso (ii) to Section 2(n) of the Act as introduced by the
Amendi ng Act of 1987. The answer to these questions would
depend upon the interpretation of amended Section 2(n) of
the Act It would, therefore, be appropriate to first notice
the provisions of Section 2 (n) as it
amendnment and as it stands today.

Section 2(n) as it stood prior to
Amendnent of 1987

"2(n) "occupier" of a factory
nmeans the person who has ultinmate
control over the affairs of the
factory, and where the said affairs
are entrusted to a nanagi ng agent,
such agent shall be deenmed to be
the occupi er of thee factory;
Section 2(n) as it is after
Amendnent of 1987

"2(n) "Ceccupier" of a factory neans

the ' person, who has ultimate
control over the affairs of the
factory,

Provi ded t hat

(i) in the case of -a firmor other
associ ation of individuals any one
of the i ndi vidual partners or
menbers thereof shall be deemed to
be the occupier;

(ii) in the case of a conpany, any
one of the directors shall be
deened to be occupier

(iii) in the case of a factory
owned or controlled by the Centra
Government or any State CGovernnment
of any local authority, the person
or persons appointed to mange the
affairs of the factory by the
Centr al Gover nnent , t he State
CGovernment or the local authority,
as the case may be, shall be deened
to be the occupier:

sited prior to the

Section 2(n) of the Act prior to its ~Amendnent  was
red to be read along with Section 100 of the Act with a
to determ ne an occupi er under different situations.

Section 100 as it stood prior to
t he Anendnent of 1987

"100. Determination of occupier in
certain cases - (1) Were the
occupier of a factory is a firm of
ot her association of individuals,
anyone of the individual partners
or menber s t her eof may be
prosecuted and puni shed under this
Chapter for any offence for which
the occupier of the factory is
puni shabl e:

Provi ded t hat the firm or
association nmay give notice to the
I nspector that it has nom nated one
of its menbers residing wthin
India to be the occupier of the
factory for the purposes of this
Chapter and such individual shal
so long as he is so resident be
deenmed to be the occupier of the
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factory for the purposes of this

Chapt er unti | further notice

cancel li ng hi s nom nati on is

received by the Inspector or unti

he ceases to be a partner or menber

of the firmor association

(2) Where the occupier of a factory

is a conpany, any one of the

directors thereof may be prosecuted

and puni shed under this Chapter for

any offence for which the occupier

of the factory is punishable:

Provi ded that the conpany may give

notice to the Inspector that it has

nom nated a  director, who is

resident within-in India, to be the

occupi er of the factory ~for the

purposes of this Chapter 'and such

director shall - so long as he is so

resi'dent be deened to be  the

occupier of the factory, for ~the

purposes of this ~Chapter, unti

further notice cancel i ng hi s

nom nation is recei ved by the

I nspector or /until he ceases to bhe

a director.

Provided further that in the case

of a factory belonging to the

Central Governnent or any - State

Covernment or any local —authority

the person or persons appointed to

nmanage the affairs of the factory

shall be deened to be the occupier

of that factory for the purposes of

this Chapter.

(3) Where the owner of any prem ses

or building referred to in Section

93 is not an i ndi vi dual ;. the

provisions of this Section shal

apply to such owner as they apply

to occupiers of factories who are

not individuals."

Section 100 has since been onitted

by Amrendnent Act 20 of 1987.

There is divergence of opinion between various  H gh
Courts in the country with regard to the interpretati on and
scope of proviso (ii) to Section 2(n) of the ~“Act. That
conflict also needs to be resol ved.

The High Court of Karnataka in WS. Industries (India) Ltd

and another Vs. The Inspector of Factories, Bangalore &
O hers [(1991) Il LLJ, 480] opined that it is not necessary
that the occupier nust be necessarily the owner ‘or the
director of thee conpany and if by a resolution sone other
person is nomnated to be the occupier who is declared to be
inthe ultimate control of the affairs of the factory then
that person or officer would be treated as

the occupier for the purposes of the Act. The Court said:

But the nmain clause provides that

occupi er shall be one who has

ultimate control of the affairs of

the conmpany. This clause read with

the operative provisions of the Act

makes it clear that the occupier of

a factory could be a per son

nom nated by the board or by the
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firmnotw thstanding the fact that

such a partner or director could

also be liable and the liability in

respect of the operative provisions

in respect of such director or

part ner wil | have to be

establ i shed." (Enphasis ours)

However, the constitutional validity of Section 2(n)

was, not dealt with in the above case and it was observed
that "it 1is wunnecessary to go into the constitutiona
validity of the provisions of the Act."
The Bonbay High Court in the case of Kirloskar Pneumatic
Conpany Ltd. vs. V.A  Mre & Ohers [(1993) LLJ 805] was
al so not called upon to decide the constitutional validity
of Section 2(n) of the Act. The question debated before the
H gh Court was whether one of the Directors only should be
treated to be an occupier withiin the neaning of Section 2(n)
or not.. The High Court noticed the deletion of Section 100
by the Amendi ng Act of 1987 and observed that the
| egi sl ature had carved out an exception to the nmain
provi si on-by —adding second provisoto Section 2(n) of the
Act. The |earned Judges noticed the judgnent of this Court
in John Donal d Mackenzi e and another Vs. The Chief I|nspector
of Factories. Bihar [ 1962 (SC), 1351 ] and opined that the
sai d decision |lays down that an occupier of a factory need
not necessarily be a Director and that he can be any ot her
persons or enployee nom nated, as an occupier, by the Board
of Directors.

The Orissa H gh Court in Indo Floglabes Limted & Anr.
and Straw Products Ltd. and Anr. Vs. Chief Inspector of
Factories and Boilers and O hers [1993 (66) FLR 171] dealt
extensively with the provisions of the Factories Act before
and after the 1987 anendnent. It relied upon the judgnents
of the Karnataka and Bonmbay Hi gh Courts-and went on to hold
that an occupier need not necessarily be a director of the
conpany and that the only requirenment is that the person to
be nom nated as an occupi er nust have the "ultimte control"
over the affairs of the factory.

The High Court of Guwahati in Wnto Ltd. & Qthers Vs.
The Union of India & Qthers [1995 FLJ, 552] has fol lowed the
judgrments of Karnataka, Bonbay and Orissa H gh Courts. The
Court observed:

"This being the position of |aw as

enunci ated by the Karnataka and

Bonbay High Courts, now | et us see

whether this is good law as a laid

down by these two Hi gh Courts. A

bare reading of S. 2(n) as anended

will show that the naterial part of

the section defining an occupier

remains ultimate control of the

factory can be noninated as the

occupier, and it al so nust be borne

in mnd that always a director may

not be in the ultinmate control of

the factory. It is ultimate contro

of the factory which is the touch-

stone and not the ultimate contro

of the conpany. A director may live

at a distance. But the ultimte

control of the factory may be left

to his Manager as in such a case it

is the nanager who wll be deened

to be occupier of factory and

advisedly such a person can be
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nom nated as the occupier. Because

of certain difficulties, an

occupier only would be dependable

as such, an occupier of a factory

assunes control and responsibility

and the | egislature enunciated that

the occupi er should be the person

who woul d be the person responsible

to ensure that the provisions of

the Act are complied wth. The

provisioto S. 2(n) is only added

to carve out an exception to the

Rul es that a person who has

ultimte control over the affairs

of the factory asan occupier. The

| egi sl ature wanted to have a say

that in caseof a company, being

the owner of the factory, the

director woul d° be deened “to be an

occupier...."

The Madras High Court in |ION Exchange India Ltd.
(represented by as Manager) Hosur Vs. Deputy Chief I|nspector
of Factories, Salem[1995 LLR 776] and the Calcutta Hi gh
Court in Geaves Ltd. and Another Vs. State of West Benga
and Another [1996/LLR, 638], have also, following, the
judgrments of Bonbay and Karnataka Hi gh Court opined that a
conpany which owns or runs a factory can nomi nate a person
other than a director of the conpany to be an occupier of
the factory within the meaning of Section 2(n) read with
proviso (ii) thereto.  None of these H. gh GCourts has,
however, dealt wth the constitutional ~validity of the
provi si on under consideration

On the other hand, the High Court of Allahabad in Ms.
Bhatia Metal Containers Pvt. Ltd. -and Another Vs. The State
of U P. [1990 (II) LLJ, 534], ~the Hgh Court of Mdhya
Pradesh in Standard Industries Ltd. and another etc. etc.
Vs. The State of Madhya Pradesh & Others [Msc. Petition No.
3130/91 and Wit Petition No.  4419/94 etc. decided on
15.11.95], High Court of Rajasthan.in Ashok Leyland Ltd. Vs.
The State of Rajasthan and OQthers [Cvil Wit Petition No.
4195/ 89 decided on 1.11.91] and in Jaipur Syntex Ltd. and
O hers Vs. State of Rajasthan and Cthers [1991 LLR 380] and
the Hgh Court of Patna in Chanparan Sugar Co. Ltd. Vs. The
Union of India and Os. [CWJ.C NO 2254/88 decided on
3.5.88] have held that the nomi nation of .an occupier-to be
made by the conpany under proviso (ii) to Section 2(n) of
the Act can only be that of a director and of no other
of ficer or enployee of the factory or the conmpany whi ch owns
the factory.

Prior to the enactment of the Factories Act, /1948,
regul ation of labour in factories was governed by the
Factories Act, 1934, but as the statement of objects and
reasons of the Act of 1948 shows there were various defects
and weaknesses in the 1934 Act which came in the way of its
effective admnistration. The provisions of the 1934 Act
regardi ng safety, health and welfare of workers were found
to be inadequate and wunsatisfactory. In view of |arge and
growi ng i ndustrial activity in the country, an overhauling
of the factories |aw became necessary. The Factories Act of
1948 which came into force with effect from 1st of April
1949 was, enacted to renove sonme of the shortconings noticed
in the 1934 Act.

The 1948 Act is an act to consolidate the |aw
regul ating factories. It is a piece of social welfare
| egislation enacted primarily with the object of protecting
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wor knmen  enpl oyed in factories agai nst industrial and
occupational hazards. It seeks not only to ensure that
workers would not be subjected to long hours of strain but
also that enployees should work in safe, healthy and
sanitary conditions and that adequate precautions are taken
for their welfare and safety. The stringent provisions
relating to the obligations of the occupiers or nanagers
with a viewto protect workers and to secure to them
enpl oyment in conditions conducive to their health and
safety indicate the board purpose of the Act. The Act and
the Rul es nmde thereunder inmpose numerous restrictions upon
the occupier or manager of the factory to ensure to workers
adequat e safeguards for their health and physical well being
and to secure to themsafe and healthy conditions at the
pl ace of work. The 1948 Act was anmended by Act 94 of 1976,
with a view to renmove some |acunae relating to the
definition of 'wor kers’ and for inprovenent of the
provisions in regard to safety of workers and appoi nt ment of
safety officers and to provide for an enquiry in every case
of a fatal accident. Sone difficulties experienced in the
admi ni stration of the 1948 ~Act - even after the 1976
amendnment, specially those relating to hours of enploynent,
safety conditions and devel opnment of appropriate work
culture conducive to -safety and health or wor ker s
particularly in case of factories which deal with hazardous
materials and the escape routes which  the enployers had
found to shift their responsibilities on sonme enployee or
the other and escape punishnent and penalty, which were al so
noticed in certain. judgments of this Court, led the
Parliament to anend the Act in 1987 which inter alia anended
Section 2(n), deleted Section 100 and incorporated Sections
7, 7TA, Chapter IV-A Section 104 A and Section 106A,  besi des
certain other provisions.

Prior to 1987, Section 2(n) of the Act which defined
"occupi er of a factory" had necessarily to be read alongw th
Section 100 of the Act to find -out an occupier under
different situations. Sub-sectiion (2) of Section 100
provi ded that where the occupier of a factory was a conpany,
any one of the Directors thereof  may be prosecuted and
puni shed for any offence under Chapter X for which the
occupi er of the factory was puni shabl e. Under the proviso to
Section 100(2), the Conpany had an option to nom nate one of
its Directors, resident in India, who on such purposes of
prosecution and punishnent under the Act. There was, thus,
no conpul sion under Section 100(2) that only -a director
shoul d be nominated as an occupier, even though in the
definition of an occupier under Section 2(n), it was
provided that an occupier neans the person who has. the
ultimate control over the affairs of the factory and where
such affairs are entrusted to a managi ng agent, such agent
shall be deenmed to be an occupier. Sone of the conpanies,
taki ng advantage of the option as contained in the proviso
to Section 100(2) of the Act and noticing the stringent
provisions for puni shment for breach of sone of the
provisions for puni shnment for breach of sone of the
provisions of the Act, instead of nom nating a Director, as
the occupier, wused to nomnate sone other enployee or
of ficer as an occupier of the factory and, thus, whenever
any violation of the Act was conmitted, it was that enpl oyee
or officer, who was subjected to penalty and puni shment and
not the Directors or any one of them Thus, by nom nating an
enpl oyee or an officer as the occupier, the directors of the
conpany who are prinmarily responsible for ensuring safety
nmeasures in the factory and take care of health, hygiene and
wel fare of the workers being in ultimte control of the
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managenent of the conpany which owns the factory, where able
to escape prosecution and punishnent even if they were found
to be negligent or indifferent to the welfare of the workmen
or had failed to provi de adequate and proper safety measures
inthe factory as well as in cases where the breach was
found to have been conmitted with their consent or
conni vance, or due to lack of diligence on their part. After
a tragedy occurred in Del hi by the | eakage of chlorine gas,
this Court noticed the "escape route" which had been carved
out by the Directors of the Conpany, which owns or runs the
factory, and voiced its concern and opined that if there was
negligence in |ooking after the safety requirenents, in a
hazardous industry, in particular, even the Chairnman and the
Managi ng Director besides the Board of Directors nust be
hel d responsible and liable (even when they are not the
actual offenders) as that alone could ensure, reduction of,
if not altogether elimnations of, risk and hazard to
workmen. In MC’ Mehta & Anr.  Vs. Union of India & Os. |
1986 (2) SCC, 325 ] it was observed:

"So far as the undertaking to be

obtained ~from the ~Chairman —and

Managing Director ~of Shriram is

concerned it was pointed out by

Shriramthat Delhi Coth MIls Ltd.

which is the /ower of Shriram has

sever al unit’'s manuf act uri ng

di fferent products and each of

these units is headed and managed

by compet ent and professionally

qgualified per sons who are

responsible for the day to day

managenent of its affairs and the

Chai rman and Managing Director is

not concerned with day to day

functioning of the wunits and it

woul d not therefore be fair - and

just to require the Chairman and

Managi ng Director to give an

undertaking that in case of death

or injury resulting on account of

escape of chl ori ne gas, the

Chai rman and Managi ng Director

woul d be personally liable to pay

conpensation. W find it difficult

to accept this contention urged on

behal f of Shriram W do not see

any reason why the Chairman and/or

Managing Director should not be

personally liable for paynment of

conpensation in case of death or

injury resulting on account of

escape of chl ori ne gas,

particularly when we find that

according to the reports of various

expert conmmttees which exam ned

the working of caustic chlorine

pl ant, there was consi derabl e

negligence in looking after its

safety requirenents and in fact,

consi derabl e repair and renovation

with and installation of safety

devices had to be carried out at a

fairly heavy cost in order to

reduce the elenent of risk of

hazard to the community. W may
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however make it <clear that the

undertaking to be given by the

Chai rman and/or Managing Director

may provide that no liability shal

attach to the Chairman and/ or

Managing Director if he can show

that the escape of chlorine gas was

due to an Act of God or vis nmjor

of sabotage. But in all other cases

the Chairman in all other cases the

Chai rman or Managi ng Di rector mnust

hol d hi nsel f liable to pay

conpensation. That —alone in our

opi nion would ensure. proper and

adequat e nmmi ntenance of safety

devi ces and i nstruments and

operation of ~the caustic ~chlorine

pant .\ in a nmanner whi ch woul d

consi'der abl y reduce, if not

elimnate, risk or hazard to the

wor knmen _and to the people living in

the vicinity"

[ Enphasi sour s]

It was, thereafter, that the Parlianment stepped in and
passed the Anendnment Act 20 of 1987, which as already
noticed, besides anending the definition of an occupier
under Section 2(n) of the Act by addition of various
provi sos thereto also nade some nore significant changes in
the Act. The statenent of objects and reasons of Anendnent
Act 20 of 1987, reads:

"Statement of Objects and Reasons”

(1) The Factories Act , 1948,

provides for the health, safety,

wel fare and ot her aspects of

workers in factories, The “Act is

enforced by the State Governnents

t hrough their Factory

| nspect or at es. The Act al so

enpowers the State Governnments to

frame rules, so that the Ilocal

conditions prevailing in the State

are appropriately reflected in the

enforcenent. The Act was | ast

amended in 1976 for strengthening

the provisions relating to safety

and health at work, extending the

scope of t he definition of
"wor kers", providing for statutory
heal th surveys, and requiring

appoi ntnent of safety officers in
| arge factories.

(2) After the |ast amendment to the
Act, there has been substantia
noder ni zati on and i nnovation in the
industrial field Several Chenica
I ndustries have conme up which dea
with hazar dous and toxic
substances. This has brought inits
strain pr obl ens of i ndustria
safety and occupat i onal heal th
hazar ds. It is, t herefore,
consi dered necessary that the Act
nmay be appropriately anmended, anobng
ot her t hi ngs to provi de
specifically for the safeguards to
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be adopted agai nst use and handl i ng

of hazardous substances by the

occupi ers of factories and the

 ayi ng down of emergency standards

and neasures. The anendnments woul d

al so include procedures for siting

of hazardous industries to ensure

t hat hazar dous and pol | uti ng

industries are not set up in areas

where they can cause adver se

affects on the general public.

Provision has also been nade for

the wor ker s’ partici pation in

saf ety managenent.

(3) Opportunity has been avail ed of

to nmake the punishments provided in

the Act stricter and certain other

amendment s found - necessary in the

i npl enentati onof the Act."

It is in this background that we shall consider the
scope and  validity of Section 2(n) of the Act as anended in
1987. According to the definition of the ’'occupier’ under
section 2(n), an occupier means a person who is in 'ultinmate
control of the affaires of the factory'. Though the word
"person’ has not been defined under the Act, but wunder
Section 3(42) of the General C auses Act, a person has been
defined to include a conpany or association or body of
i ndi vidual s, whether ' incorporated or not. Such a person
under Cl ause 2(n) of the Act, therefore, could be a conpany
or a partnership or ~an association of -“persons or an
i ndi vidual. Where the factory is owned or run by a conpany,
it would be that conpany which would be the occupier of the
factory. Under Section 100, as it stoodoriginally, where
the occupier of the factory was -a conpany, any one of the
directors may be prosecuted and punished and the conpany
could give a notice identifying such a director. It was,
therefore, as already noticed, optional for the conpany to
notify a director as the occupier. The conpany / could
nom nate any other officer or enployee al so as an occupi er
The Amending Act of 1987 elimnated altogether section 100
and instead introduced into Section 2(n) various provisos
and in proviso (ii) provided a deem ng fiction, as to what
would happen if the occupier was a conmpany. Crimna
liability in case of a default would primarily attach tothe
conpany, as the occupier of the factory and, therefore, it
has been provided that in the case of a conpany, any one of
the directors of the conpany shall be deemed to be the
occupier. To renove the anbiguity and ensure that a nere
"authorisation’” by the Board of Directors of any of its
enpl oyees or officers, by a resolution, to be the occupier
was not allowed the object of the Act, particularly in
matters of punishment and penalty the Parliament. also
enacted Sections 7 and 7A of the Act by the Anendi ng Act of
1987.

Section 7(1) of the Act reads as

under :

7(1) The occupier shall, at |east

fifteen days before he begins to

occupy or use any premses as a

factory, send to the Chi ef

| nspect or a witten notice

cont ai ni ng.

(a) the nane and situation of the
factory;

(b) the name and address of the
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occupi er;

(bb) the nane and address of the
owner of the prenises or building
(including the precincts thereof)
referred to in section 93:

(c) the addr ess to whi ch
conmuni cati on rel ating to the
factory may be sent:

(d) the nature of the manufacturing
process:

(i) carried on in the factory
during the last twelve nonths in
the case of factories in exist of
comencement of this Act, and

(ii) to be carried on in the
factory during the next twelve
nont hs in t he case of al
factories;

(e) the total rated horse  power
installed or'to be installed in the
factory, which shall -~ not ~include
the rated hor se ~ power of any
separate stand-by pl ant; ]

(f) the nanme of the manager of the
factory for the purposes of this
Act; :

(g) the nunmber of workers likelyto
be empl oyed in the factory:

(h) the average number of workers
per enpl oyed during the last twelve
nonths in the case of a factory in
exi stence on the date of the
comencenent of this Act:

(i) such other particulars as my
be prescri bed.

7A. General duties of the occupier
(1) Every occupier shall ensure, so
far as is reasonably practicable,
the health, safety and welfare of
all workers while they are at work
in the factory.

(2) Wthout prej udi ce to the
generality of the provisions of
sub-section (1), the natters to
whi ch such duty extends, shal

i ncl ude-

(a) the provision and maintenance
of plant and systems of work in the
factory that are safe and without
ri sk of health;

(b) the arrangenents in t hat
factory for ensuring safety and
absence of risks to health in
connection with the use, handli ng,
storage and transport of articles
and subst ances;

(c) t he provi si on of such
i nformation, instruction, training
and supervision as are necessary to
ensure the health and safety of al
wor kers at work;

(d) the maintenance of all places
of work in the factory in a
condition that is safe and w thout
risks to health and the provision
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and mai ntenance of such neans of
access to and egress from such
pl aces as are safe and wi thout such

ri sks;
(e) the provision, maintenance or
noni t ori ng of such wor Ki ng

environnent in the factory for the

workers that is safe, w thout risks

to health and adequate as regards

facilities and arrangenents for

their welfare at work

(3) Except in such cases as may be

prescri bed, every ‘occupier shal

prepare, and, as often as may be

appropriate, revise, a witten

statement of his generally policy

with respect  to the health and

safety of the workers as work and

the organi sation and arrangenents

for the tine being in force for

carrying out that policy; ~and to

bring the statenent and any

revi sion thereof ~ to the notice of

all the workers in such manner as

may be prescribed.™

Under Section 7, a notice is required to be given to
the Chief Inspector, disclosing the nanme of ‘the occupier at
| east fifteen days before he occupies or begins to use any
prem ses as a factory. It also requires the disclosure of
the name of the owner of the prem ses or building and the
nane and particulars of the Manager. Section 7A prescribes
the duties of the occupier. The provisions of Section 7 and
7A when considered in the light of proviso (ii) to Section
2(n), leave no manner of doubt that it is a statutory
obligation under Section 7 of the Act after 1987 to nom nate
the occupier before the occupier occupies or begins to use
the premises torun the factory  and in the case of an
existing factory seek the renewal of the |icence to continue
to operate the factory. It is only when this statutory
requirement is fulfilled that the factory would be given the
licence or its licence shall be renewed in the case of
exi sting factories. The argument of the learned counsel for
the appellants/petitioners that the expression "person" in
Section 2(n) inplies only an individual does not bear
scrutiny, when construed in the case of a conpany, a firm of
partners or an association of persons. Were it is the
conpany whi ch owns or runs such a factory, it .is the conpany
which owns or runs such a factory, it is the conmpany which
has the wultinmate control over the affairs of the factory,
and, therefore it would be the conpany woul d be the occupier
of that factory. However, since a conpany is-a |ega
abstraction, it can act only through its agents who in fact
control and determ ne the mnmanagenent and are the centre of
its personality. Such agents are generally called the
directors being the "directing mnd and wll" of the
conpany. The deem ng fiction under proviso (ii), therefore,
only clarifies the position where conpany is the occupier of
the factory. The legislature by providing the deemng
fiction wunder proviso (ii) did not detract from the
generality of the main provision under Section 2(n), but
only clarified it. The directors are not the enployees or
servants of the conpany. They nanage, control and direct the
busi ness of the conpany as "owners" (Section 291 of the
Conpanies Act). The Directors are often referred to as the
"alter ego" of the company. \Were the company owns or runs a
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factory, it is the conmpany which is in the ultimate contro
of the affairs of the factory through its Directors. An
enpl oyee or officer of the factory or of the conpany, even
if authorised by the board of directors by a resolution to
be a person "in the ultimte control of the affairs of the
factory" cannot be so. Such an enployee only carries out
orders from above and it nakes no difference that he has
been given SonMe neasure of discretion also and has
supervisory control. He can at best be treated to be in the
i mredi ate control of the affairs of the factory or having
day to day control over the affairs of the factory, the
ultimate control being retained by the conmpany itself. The
| egislature did not designedly use the expression i nmedi ate
or day to day or supervisory control instead of ultimte
control in the main provision of Section 2(n).

The word ‘'ultimate’ in common parlance nmeans |ast or
final. The Oxford Advanced |earner’s Dictionary of Current
Engl i sh™ Encycl opedi c Edition (1992), defines the word
"ultimate’ to nean :

"beyond whi ch no other exists or is

possi-bl e;-lTast or final; fromwhich

every thing is derived;  basic or

f undanent al ; t hat cannot be

sur passed or i mproved upon

greatest etc."

According to Collins Dictionary of the English Language
the word "ultimate’ has been defined as:

"l ast; final; el ement al ;
fundanmental; basic or essential
hi ghest ; furt hest or gr eat est
thing."

According to Black’'s Law Dictionary (Sixth Edition),
the word "ultimate neans:
"at | ast, finally or at the

There is a vast difference between a person having the
ultimate control of the affairs of a factory and the one who
has imedi ate or day to day control over the affairs of the
factory. In the case of a conpany, the ultinate control of
the factory, where the conpany is the owner of the factory,
al ways vests in the conpany, through its Board of Directors.
The Manager or any other enpl oyee, of whatever status, can
be nom nated by the Board of Directors of the owner conpany
to have imediate or day to day or even supervisory contro
over the affairs of the factory. Even where the resolution
of the Board of Directors says that an officer or enployee,
other than one of the directors, shall have the "’ ultimate’
control over the affairs of the factory, it would only be a
camaf |l ouge or an artful circunvention because the ultimte
control cannot be transferred fromthat of the conpany, to
one of its enployees or officers, except where there is a
conplete transfer of the control of the affairs ‘of the
factory. Mechanical recitation of the words of Section 2(n),
as a Mntra, in a resolution nomnating an enpl oyee or an
officer as the occupier by stating that he shall have
"ultimate control over the affairs of the factory", cannot
be permitted to defeat the object of the anendnment. The
provi sions of the Act have to be construed in a manner which
woul d promote its object, prevent its subtle evasion and
foil its artful circumvention to suppress the mschief.
Though, the expression ultimate control was used in Section
2(n) even prior to the 1987 anendnent also but read with the
proviso to Section 100(2), it gave an opportunity to the
conpanies owmning the factory to dilute the rigor of the
provision by not notifying one of its directors to be the
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occupi er and instead nomnating sone enpl oyee or the other
to be the '’'occupier’’ for purposes of punishment and
penalty. The ultimate control which vests in an owner and in
the case of a conpany in the Board of Directors cannot be
vested in anyone else wthout conpletely transferring the
control over the factory to that other person. The |aw does
not countenance duality of ultinate control. If the transfer
of the control to another person is not conplete, neaning
thereby that the transferor retains its control over the
affairs of the factory, the transferee, whosoever he may be,
(except a director of the conmpany, or a partner in a
partnership firn) cannot be considered to be the person
having ultimate control over the affairs of the factory
notwi t hst andi ng what the resolution of the Board states. The
litmus test, therefore, is who has the "ultimate’ contro

over the affairs of the factory.

The observations of this ~Court 1in Mackenzie's case
(supra) that the "ultimate control over the factory nust
necessarily be with an owner unless the owner has conpletely
transferred that control to another person" are significant.
Were, a conpany has "conpletely transferred" that contro
to another person, it would be that other person, who would
have the ultimte control over the affairs of the factory to
the exclusion of the transferor -conpany and would be its
occupier. The Hi gh Courts taking the viewthat in the case
of a conpany, any person nom nated by the Board of Directors
to be inthe ultimte control of theaffairs of the factory
woul d be an occupi er, whether or not he is a Director of the
conpany, have relied upon the follow ng observations of this
Court in John Donal d. Mackenzie and another vs.  The Chief
| nspect or of Factories, Bihar (supra)

"Undoubt edl y t he expr essi on

"occupier’ is not to be equated

with owner. But it nust be borne in

mnd that the ultinmate control over

the factory nust necessarily be

with an owner unless the owner has

conpletely transferred that contro

to anot her person. Wether that was

done in the present case would be a

guestion of fact. It was for the

petitioners to cont end t hat

petitioner No.1 was the manager of

the factory and had the ultimte

control thereof to lay before the

Chi ef Inspector of Factories the

necessary material for show ng that

the conpany had in some nanner

transferred the entire control of

the factory to petitioner No. 1".

(Enphasi s suppl i ed)

and from these observations, those High Courts have
concluded that the law laid down by this Court in . John
Donal d Mackenzie's <case (supra) is that the occupier of the
factory need not necessarily be a Director and that —any
person to whom control has been transferred and who has been
given the entire control over the affairs of the factory by
the conpany through a resolution can be the occupier, even
if he is not a director. In our opinion, this is not a
correct reading of that judgnent, which even otherw se was
concerned wth the pre-anmendnment provisions. A brief
reference to the facts of that case is, therefore, necessary
at this stage. Mackenzie, who was petitioner No. 1 in the
wit petition, had described hinself as the Manager and
occupi er of Bata while seeking renewal of the |licence of the
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factory. The Chief Inspector of Factories enquired fromthe
factory whet her Mackenzie was one of the Directors of the
conpany and pointed out that if he was not a Director, then
a fresh application seeking renewal of the factory's licence
signed by the occupier should be submtted. The Chief
Secretary of Bata Shoe Conpany sent a reply to the Chief
I nspector of Factories stating therein that Mckenzie was
the person who had been nominated to have the ultimate
control of the affairs of the factory and therefore he was
an occupier wthin the nmeaning of Section 2(n) of the Act
and, thus, conpetent to make an application for seeking
renewal of the |licence. The Chief Inspector, however,
returned the application stating that if Mackenzie was not a
Director, then a fresh application signed by the Director is
required to be subnmitted. The Conpany, thereupon, noved the
Hi gh Court at Patna for quashing the direction of the Chief
I nspector of Factories requiring a director only to make the
application for ~renewal of the licence. That petition was,
di sm ssed by the H'gh Court. The conpany then filed an
appeal by special leave tothis court. The Court after
setting out the definition of an occupier under Section 2(n)
of the Factories Act went onto consider the correspondence
that had been exchanged between the conpany and the Chief
I nspector of Factories, which revealed that Mackenzie had
been declared to be an occupier w thout his being a director
of the conpany and hel d:

"In the circunstances, therefore

the Chief Inspector of Factories

was perfectly ‘right in refusing to

act on the application signed by

Mackenzi e and in_requiring the
factory to file a proper
application for renewal of the
licence."

(Enphasi s ours)

The appeal was consequently dism ssed and the direction
of the Chief Inspector of factories was maintained. This
Court, thus, did not hold that a conpany can nomi nate any of
its enployee as an occupier of the factory, even if he is
not a Director of the conpany. The judgnent in Mackenzie's
case, therefore, has to be understood in the context .in
which it was given as otherwise the decision of the Chief
I nspector of Factories calling upon Mackenzie (who had been
nom nated as the occupier having 'ultinate control over the
affairs of the factory’') but was not hinmself a director, to
have a fresh application signed by the Director subnitted
for renewal of the license, would not have been sustained by
this Court. It is not fair or proper to read a sentence from
the judgnent of this Court, divorced from the conplete
context in which it was given and to build up a case
treating as if that sentence is the conplete law on the
subj ect. Judgrments of this Court are not to be read in that
manner .

M. Jain, |earned senior advocated drew our attention
to an order of a three Judges Bench of this Court in specia
| eave petition No. 4141 of 1979 dated 14.3.1980 to support
his submi ssion that the occupier of the factory owned by a
conpany need not necessarily be one of the directors of the
conpany. Their Lordships while dismissing special |eave
petition No. 4141 of 1979 filed by the State of Oissa
agai nst the judgnent of that H gh Court observed:

"W are of the view that the

j udgrment  of the H gh Court of

Oissa in the instant case and that

of the @ujarat H gh Court in Jyoti
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Swi tchgears Vs. Chief Inspector of

Factories (34), Indian Factories

and | abour Reports 354, "that the

occupier of a factory need not

necessarily be either a Director or

an owner of the factory is

correct". In other words it is open

to a Conpany to noninate a person

ot her than a Director of the

conpany as an "occupier" of the

Conpany for the purpose of the

Factories Act."

The above order, was concerned with the provisions of
Section 2(n) as they stood prior to the 1987 anendnent,
where under there was an option available to the conpany, to
nom nate a person other than a director of the conpany as an
"occupier’ of the conpany. This order, therefore, cannot
advance the case of the appellants/petitioners herein, who
are governed by the provisions of Section 2(n) as anended by
the Anendi ng Act of 1987.

Thus, we ~find that _after the 1987 anendnent, the true
i mport of proviso (ii) to Section 2(n) would be that in the
case of a company, which owns the factory, the conpany
cannot nom nate any one of its enployees or officers, except
a director of the/  conpany, as the occupier of the factory.
In other words, an occupier of the factory in the case of a
conpany nmust necessarily be any one of its directors who
shall be so notified for the proposes of the Factories Act.
Such an occupi er cannot be any other enpl oyee of the conpany
or the factory. This interpretation of an "occupier” would
apply to all provisions of the Act wherever the expression
occupier is wused and not nerely for the purposes of Section
7 or 7A of the Act.

Learned counsel for the appellants/petitioners, then
vehenently argued that proviso (ii) to Section 2(n) of the
Act is beyond the scope of the main-Section. Learned counse
urged that since the principal provision contained in
Section 2(n) of the Act is clear, recourse cannot be had to
proviso (ii) with a view to expand the anbit of the
principal provision. Learned counsel further  argued that
proviso (ii) ~confers absolute, wunfettered and unguided
powers upon the Inspector of Factories to pick and choose
any one of the directors of a conpany for prosecution and
puni shnment in connection with the breach of any of the
provisions of the Act by a deenming fiction when that
director is hinself not responsible for the contravention
and proviso (ii) is, therefore, violative of Article 14 of
the Constitution also. It is submtted that there is
potential for abuse of power by the Inspector of Factories,
both in selecting and in not selecting a director, as an
occupi er for prosecution, punishnent and penalty - under the
Act :

The | earned Attorney GCeneral and |earned counse
appearing for different States, on the other hand subnitted
that proviso (ii) to Section 2(n) of the Act does not run
counter to the substantive provision and that it 1is an
exception to the main Section and has been enacted with a
view to advance the object of the Act and the intention of
the legislature and it does not travel beyond the scope of
the main section. It is submtted that the proviso neither
of fends Article 14 nor the main provision of Section 2(n) of
the Act. M. Ashok Desai, the learned Attorney GCeneral
further subnitted that the second proviso to Section 2(n),
by making any one of the Directors to be a deemed occupier
of the factory owed or run by a conpany, does not in any
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manner nmake the substantive part of the definition clause
otiose and that the proviso and the main provision can be
har moni ously construed. He submitted that in the case of a
conpany, the main provision of Section 2(n) may be incapable
of proper working without the aid of proviso (ii) to the
said Section because the company itself may not be possible
to be prosecuted and sentenced to any term of inprisonnent,
and hence the necessity of the deeming fiction. The | earned
Attorney General submitted that the apprehensi on expressed

by the | earned counsel for the petitioners that the
I nspector of Factories can pick and choose any director at
his whins is not well founded because Section 7 as

i ntroduced by the 1987 ‘Anendrment Act casts a duty on the
conpany to notify, the nanme of a director who would be the
occupi er and once that statutory obligation is discharged,
the I nspector of Factories “has no choice but to prosecute
that notified director only.

Does proviso (ii) to Section 2(n) travel beyond the
scope of /the main provision or is otherwise violative of
Article 14 of the Constitution
I ndi a?

In Reserve Bank of India Etc. Etc. Vs. Peerless Genera
Fi nance And Investnent Co. Ltd. & Others Etc. Etc. [1987 (1)
SCC, 424] dealing with the principles for interpretation of
statutes this Court observed:

"Interpretation must depend on the

text and the context. They are the

basis of interpretation. One _may

wel | say if  the text “is the

texture, context is what gives the

colour. Neither <can be ignored.

Bot h are i mportant. That
interpretation is best which rmakes
the textual interpretation match
the contextual. A statute is best

i nterpreted when we know why it was
enacted. Wth this know edge, the
statute nust be read, first .as a
whol e and then section by section

cl ause by clause, phrase by phrase
and word by word. |If a statute is
| ooked at, in the context of its
enactnment, with the glasses of the
st at ut e- maker, provided by such
context, its schene, the sections,
cl auses, phrases and words may take
col our and appear different than
when the statute is |ooked at
wi t hout the gl asses provided by the
context. Wth these gl asses we nust
ook at the Act as a whole and
di scover what each section. each
cl ause, each phrase and each word
is meant and designed to say as to
fit into the scheme of the entire
Act. No part of a statute and no
word of a statute can be construed
inisolation. Statutes have to be
construed so that every word has a
pl ace and everything is its place."

(Enphasi s suppl i ed)

In S. CGopal Reddy Vs. State of Andhra Pradesh [ JT
1996(6) 268], to which one of us (Anand,J.) was a party it
was observed

"It is wel | known rule of
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interpretation of statutes that the

text and the context of the entire

Act  nust be looked into while

interpreting any of the expressions

used in a statute. The courts nust

ook to the object which the

statute seeks to achieve while

interpreting any of the provisions

of the Act. A purposive approach

for interpreting the  Act is

necessary." {Enmphasis suppli ed}

It isinthe light of the above settled principles that
we shall consider the true scope and intent of Section 2(n)
with reference to proviso (ii) thereto within the schene of
the Act. Can Section 2(n) stand wi thout proviso (ii) in the
case of a company? Wat is the true function of proviso (ii)
to Section 2(n)?

A proviso to a provision in a statute has severa
functions and while interpreting a provision of the statute,
the Court' is required to carefully scrutinise and find out
the real object of the proviso appended to that provision
It is not a proper rule of interpretation of a proviso that
the enacting part or the main part of the Section be
construed first wthout reference to the proviso and if the
same is found to be anbi guous only then recourse may be had
to exanmine the proviso as has been canvassed before us. On
the other hand an accepted rule of interpretation is that a
Section and the proviso thereto nmust be construed as a whol e
each portion throwing light, if need, be, on the rest. A
proviso is normally used to renove special cases fromthe
general enactnent and provide for them specially.

A proviso qualifies the generality  of ‘the main
enactment by providing an exception and taking out fromthe
main provision, a portion, which, but for the proviso woul d
be a part of the main provision. A proviso nust, therefore,
be considered in relation to the principal matter to which
it stands as a proviso. A proviso should not be read as if
provi di ng sonmething by way of addition to the main provision
which is foreign to the nain provision itself.

I ndeed, in sone cases, a proviso, may be an exception
to the main provision though it cannot be inconsistent wth
what is expressed in the main provision and if it is so, it
woul d be ultra-vires of the main provision and struck down:
As a general rule in construing an enactnent containing a
proviso, it is proper to construe the provisions together
wi t hout nmaking either of themredundant or otiose. Even
where the enacting part is clear, it is desirable to nake an
effort to give neaning to the proviso with a viewto justify
its necessity.

Wi le dealing with proper function of a proviso, this
Court in The Comm ssioner of |ncone-Tax. Mysore & Ors. Vs.
The Indo Mercantile Bank Ltd. & O's. [AIR 1959 (SC), 713]
opi ned:

"The proper function of a proviso

is that it qualifies the generality

of the nmmin enactment by providing

an exception and taking out as it

were, from the main enactnent, a

portion which, but for the proviso

woul d fall wi t hin the mai n

enactment. Ordinarily it is foreign

to the proper function of a proviso

toread it as providing sonething

by way of an addendum or dealing

with a subject which is foreign to
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the main enactnment."

This view has held the field till date.

Let us now examne Proviso (ii) to Section 2(n) to
deternine whether it is inconsistent with or beyond the main
provi sion of Section 2(n).

By the Amending Act of 1987 it appears that the
| egi slature wanted to bring in a sense of responsibility in
the minds of those who have the ultimate control over the
affairs of the factory, so that they take proper care for
mai nt enance of the factories and the safety neasures
therein. The fear of penalty and punishnent is bound to make
the Board of Directors of the conpany, nore vigilant and
responsive to the need to carry out various obligations and
duties under the Act, particularly inregard to the safety
and wel fare of the workers. Proviso (ii) was introduced by
the Amending Act, couched-in a nandatory form- ’'any one of
the directors shall be “deemed to be the occupier’- keeping
in view the experience gained over the years as to how the
directors of ~a conpany nanaged to escape their liability,
for various  breaches and defaults committed in the Factory
by putting up another enployee as ~a shield and nonmi nating
himas the 'occupier’ who would willingly suffer penalty and
puni shment. The state of _unenploynment in the country being
what it is, it is/not difficult to "hire" the services of

soneone only for this~ "job". Proviso (ii) now mmkes it
possible to reach out to a director of the conpany itself,
who shall be prosecuted and punished for -breach of the

provi sions of the Act, apart from prosecution and puni shrment
of the Manager and  of the actual offender. The proviso, by
maki ng one of the directors of the conpany responsible for
proper inplenmentation of the provisions of the Act, to a
great extent ensures that nore care is taken for the
mai ntenance of the factory and various  safety ' neasures
prescri bed under the Act for the health, welfare and safety
of the workers are not neglected. In the case of a conpany,
the main part of Section 2(n) would not be workabl e unl ess
that provision is read al ongwith proviso (ii). The
definition of an occupier under Section 2(n) is of genera
application and different situations have been covered by
the legislature only in different. provisos appended to
Section 2(n). These situations were, to a large extent
earlier covered by Section 100 of the Act——and wth the
del etion of Section 100, it becanme inperative to take care
of different situations dealt therein, by enacting various
provisos to Section 2(n). O course, the expression "shal

be deemed to be an occupier" in second proviso to Section
2(n) indicates the creation of a legal fiction but it is
wong to presunme that such legal fiction can cone into play
only where the substantive provision of Section 2(n) is not
attracted. As already observed, the substantive provision of
Section 2(n) can becone workable only in the case of a
conpany, when the same is read alongwith proviso (iii). The
deemi ng provision does not override the substantive
provision of Section 2(n) but clarifies it. In our opinion,
proviso (ii) is not wultra-vires the min provision  of
Section 2(n) and as a matter of fact there is no conflict at
all between the main provision of Section 2(n) and proviso
(ii) thereto. Both can be read harnoni ously and when so read
in the case of a company, the occupier of a factory owned by
a conpany would nean ’'any one of the directors of the
conpany who has been notified/identified by the conpany to
have ultimate control over the affairs of the factory' and
where no such director has been identified. then for the
purposes of prosecution and punishnent under the Act, the
I nspector of Factories may initiate proceedi ngs agai nst any
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one of the directors as the deenmed occupi er

The apprehension that on account of Proviso (ii), the
I nspect or of Factories has acquired 'unguided, unfettered or
absol ute powers’ to pick and choose any director of the
conpany for prosecution and punishnent is not well founded.
Section 7 lays down a mandatory obligation on the factory to
notify the nanme of the "occupier’ for obtaining the licence

or seeking renewal of the licence of the factory and,
therefore, the option to 'select’ the director who woul d be
the "occupier" vests in the Board of Directors and once

they notify the nane and particulars of that director, the
I nspector of Factories is left with no discretion to ’pick
and choose’ any other director for prosecution etc. for the
breaches committed in the factory or for contravention of
the provisions of the Act. It is only when the conpany fails
to perform its statutory —obligation to notify the nane of
the director wunder Section 7 of the Act, that the |Inspector
of Factories my "choose" any one of the directors as the
deened occupier and proceed against him The area for
m schi ef ‘can, thus, be totally blocked by the conpany by
noti fying one —of its directors as the occupier in discharge
of its statutory obligations enunerated in Section 7 of the
Act. That apart, the reasonableness of the restriction
depends upon the circunstances obtaining at a particular
time and the urgency of the evil sought to be controll ed.
The possibility of the power being abused is no ground for
declaring the provision unconstitutional. Proviso (ii) to
Section 2(n), therefore, does not offend Article 14 of the
Consti tution.

In keeping with the ai mand object of the Act which is
essentially to safeguard the interests of workers, stop
their exploitation, and take care of their safety, hygi ene
and wel fare at their place of work, nunerous restrictions
have been enacted in public interest in the Act. Providing
restrictions in a Statute would be a neaningless formality
unl ess the statute al so contains a provision for penalty for
the breach of the same. No restriction can be effective
unl ess there is sone sanction conpelling its observance and
a provision for inposition of penalty for breach of the
obl i gations under the Act or the rul es made thereunder is a
concom tant and necessary incidence of the restrictions.
Such a provisionis contained in Section 92 of the ‘Act,
whi ch contains a general provision for penalties for
of fences under the Act for which no express provision has
been made el sewhere and seeks to |ay down uniform penalty
for all or any of the offences committed under the Act. The
of fences under the Act consist of contravention of (1) any
provision of the Act; (2) any rules framed thereunder; and
(3) any order in witing nmade thereunder. It conprises both
acts of omission and conmssion. The persons punishable
under the Section are occupiers and managers, irrespective
of the question as to who the actual offender is. The
provision, is in consonance wth the schene of the Act to
reach out to those who have the ultimte control over the
affairs of the factory to see that the requirenents for
safety and welfare of the enployees are fully and properly
carried out besi des carrying out various duties and
obligations under the Act. Section 92 contenplates a joint
liability of the occupier and the manager for any offence
conmitted irrespective, of the fact as to who is directly

responsi bl e for the of f ence. The fact t hat t he
notified/identified di rector is i ghor ant about t he
"managenment’ of the factory which has been entrusted to a
manager or some ot her enpl oyee and is himself not

responsi ble for the contravention cannot absolve him of his
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liability. The identified / notified director is held
vicariously liable for the contravention of the provisions
of the Act, the rules nade thereunder or of any order made
inwiting under it for the offender conpany, which is the
occupi er of the factory.

M. Jain, M. Nariman and M. Tripathi, appearing for
the appellants, however, argued that since Section 92
inmposes a liability for inprisonnent and/or fine, both on
the occupier (the notified director) and the manager of the
factory, jointly and severally, for the contravention of any
of the provisions of the Act or any rul e made thereunder or
of any order in witing given thereunder, irrespective of
the fact whether the occupier (the notified director) or
manager, had any nens-rea in respect of that contravention
or that the contravention was not committed by himor was
conmitted by any other person in the factory wthout his
know edge, consent -~ or connivance, it s an unreasonable
restriction. Learned counsel argued that in crimnal |aw,
the doctrine of vicarious liability is wunknown and if a
director isto be punished for sone thing of which he is not
actually guilty, it would violate his fundanmental right as
enshrined in Article 21° of the Constitution. It was urged
that on account of advancenment in science and technol ogy,
nost of the conpani‘es, appoint professionally qualified nen
to run the factories “and nom nate such a person to be the
"occupier’ of the factory and nake him responsible for
proper inplenmentation of the provisions of -~ the Act and it
woul d, therefore, 'be harsh and unreasonable ‘to hold any
director of the conpany, who nay be wholly innocent, l|iable
for the contraventions conmtted under the Act etc. when he
may be totally ignorant of what was going on inthe factory,
havi ng vested the control of the affairs of the factory to
such an officer or enployee, by ignoring the liability of
that officer or enployee. The argument is enotional and
attractive but not sound.

The offences under the ‘Act are not a part of genera
penal law but arise fromthe breach of a duty provided in a
speci al beneficial social defence legislation, which creates
absolute or strict liability wi thout proof of any nens rea.
The of fences are strict statutory offences for which
establishnent of mens rea is not an essential ingredient.
The om ssion or conmm ssion of the statutory breach is itself
the offence. Simlar type of offences based on the principle

of strict liability, which neans liability w thout fault or
nensrea, exist in many statutes relating to econom c crines
as well as in | aws concer ni ng the ‘industry, f ood
adul teration, prevention of pollution etc. In “ndia and

abroad. ' Absolute offences’ are not crimnal offences in any
real sense but acts which are prohibited in the interest of
wel fare of the public and the prohibition is backed by
sanction of penalty. Such offences are generally knows as
public welfare offences. A seven Judge Bench of this Court
in RS Joshi Vs. Ajit MIls [AIR 1977 (SC), 2279, at page
2287] observed

"Even here we may reject the notion

that a penalty or a punishnent

cannot be cast in the form of an

absolute or no-fault liability but

must be proceeded by nmens rea. The

classical view that ' no mens rea
no crinme’ has |long ago been eroded
and several laws in India and
abr oad, especially regardi ng

economic crimes and departnental
penal ties, have created severe
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puni shnments even where the of fences

have been defined to exclude nens

rea. Therefore, the contention that

Section 37(1) fastens a heavy

l[iability regardless or fault has

no force......

VWhat is made puni shabl e under the Act is the
"bl amewort hy’ conduct of the occupier which resulted in the
conmi ssion of the statutory offence and not his crinina
intent to conmit that offence. The rule of strict liability
is attracted to the offences conmtted under the Act and the
occupier is held vicariously Iliable alongwith the Manager
and the actual offender, ‘as the case may be. Penalty foll ows
actus reus, nens-rea being irrel evant.

As already noticed, where the conpany owns a factory it
is the conpany which is the occupier, but, since conpany is
a legal abstraction without a real mnd of its own, it is
those who in fact control and ‘determ ne the managenent of
the conpany, who are held vicariously liable for comm ssion
of statutory offences. The directors of the conpany are,
therefore, rightly called upon to answer the charge, being
the directing mnd of the conpany. Dealing with the question
of vicarious liability of the directors for offences
conmmitted by a company, ~the follow ng observations of Lord
Diplock in Tesco Supermarkets Ltd. V. Nattrass [(1972) AC,
153], are usefu

"In ny  view, t herefore, the

guestion: what natural persons are

to be treated in |aw as being the

conpany for the purpose of acts

done in the course of its business,

i ncludi ng the taking of precautions

and the exercise of due diligence

to avoid the commi ssion of a

crimnal offence, is to be found by

identifying those natural persons

who by the nenorandum and articles

of association or as a result of

action taken by the directors, or

by the conpany in general neeting

pursuant to the articles, are

entrusted with the exercise of the

powers of the conpany. This text is

in conformty with the classic

statenent of Viscount Hal dane, Lord

Chancel lor, in Lennard s Carrying

Conpany Ltd. Vs. Asiatic Petrol eum

Conpany Ltd."

{Emphasi s supplied}

The passage of Viscount Hal dane, Lord Chancellor, in
Lennard’s Carrying Conpany Ltd. v. Asiatic Petrol eum Conpany
Ltd. [(1915) AC 705], referred to by Lord Diplock, is as
follows :

My Lords, a corporation is an

abstraction. It has no mnd of its

own any nore than it has a body of

its own; its active and directing

wi Il nmust consequently be sought in

the person of sonebody who for some

purposes may be called an agent,

but who is really the directing

mnd and will of the corporation

the very ego and centre of the

personality of the corporation

That person may be under the
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direction of the shareholders in
general neeting; that person may be
the board of directors itself, or
it may be, and in some conpanies it
is so, that person has an authority
co-ordinate wth the board of
directors given to him under the
articles of association......

W are in conplete agreement with the above view
propounded by Lord Diplock and Viscount Haldane, Lord
Chancel lor and hold that wunder the Act only one of the
directors, the directing mnd and will of the conpany, its
alter ego, can be nomi nated as an occupier for the purposes
of the Act.

The object of the  Act would stand defeated if for the
comm ssion of strict offences, the identified director, as
the deemed occupier of the factory, is not held vicariously
l[iable. An argument simlar to the one raised before us
regardi ng 'the  harshness of the provision insofar as an
"innocent" director is concerned, was al so canvassed in M C
Mehta's case (supra). W _may excerpt that portion which
fornmul ates the question and furnishes the answer

"So far as the ~undertaking to be

obtained from~ the Chairman and

Managing Director of Shriram is

concerned it was pointed out by

Shriramthat Delhi Cloth MIIs Ltd.

which is the owner of Shriram has

sever al units manuf acturi ng

different products and each of

these units is headed and managed

by conpetent and professionally

qualified per sons who are

responsible for the day to day

managenent of its affairs —and the

Chairman and Managing Director is

not concerned with day to day

functioning of the wunits and it

woul d not therefore be fair  and

just to require the Chairman  and

Managi ng Director to gi ve an

undertaking that in case of death

or injury resulting on account of

escape of chl ori ne gas, t he

Chai rman and Managi ng Director

woul d be personally liable to pay

conpensation. W find it difficult

to accept this contention urged on

behal f of Shriram W do not see

any reason why the Chairnan and/ or

Managing Director should not be

required to give an undertaking to

be personally liable for paynment of

conpensation in case of death or

injury resulting on account of

escape of chlorine gas."

We, therefore, find no hesitation in rejecting the
argument of |earned counsel for the appellants.

It deserves a notice that under the Act, the
| egislature has itself taken care to dilute the rigor of
Section 92 by providing an exception to the strict liability
rule by laying down a third party procedure in Section 101
of the Act which reads :

101. Exenption of occupi er of

manager from liability in certain
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cases.- \Were the occupier or
manager of a factory is charged
with an offence punishable under
this Act, he shall be entitled,
upon conpl aint duly made by hi m and
on giving to the prosecutor not
less than three clear days notice
inwiting of his intention so to
do, to have any other person whom
he charges as the actual offender
brought before the Court at the
time appointed for hearing the
char ge; and if, after the
comm ssion of the offence has been
proved, the occupier or manager of
the factory, as the -case may be,
proves to the satisfaction of the
court-

(a) that ~ he has used due diligence
to enforce the execution of this
Act, -and

(b) that the said other person
conmitted the offence’in question
wi thout his know edge, consent or
conni vance, -

t hat ot her per son shal | be
convi cted of | the offence and shal
be liable to the like punishnment as
if he were the occupier or nmanager
of the factory, and the occupier or
manager, as the case may be, shal
be discharged from any Iliability
under this Act in respect of such

of fence :
Provided that in seeking to prove
as aforesaid, the occupier or

manager of the factory, as the case

may be, nmay be exam ned on oath,

and his evidence and that of - any

witness whom he calls in- his

support shall be subject to cross-

exam nati on on behal f of the person

he charges as the actual offender

and by the prosecutor

Provided further that, if t he

person charged as t he act ua

of fender by the occupier or manager

cannot be brought before the Court

at the time appointed for hearing

the charge, the Court shall adjourn

the hearing fromtinme to tinme for a

peri od not exceeding three nonths

and if by the end of the said

period the person charged as the

actual offender cannot still be

brought before the Court, the Court

shall proceed to hear the charge

agai nst the occupi er or manager and

shall, if the offence be proved,

convi ct the occupi er or manager."

This section which |ays down "third party procedure" as
a defence, 1is in a way an exception to the general rule and
enabl es the occupier or the manager of the factory, to
extricate hinmself from punishnent by establishing that the
actual offender is soneone else and giving satisfactory
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proof of facts as are contenplated by Section 101 (a) & (b).
The principle wunderlying Section 101 nmay well be gathered
fromthe follow ng observations of Phillinore J. in Ward v.
Smith [1913(3)K. B. 154], while dealing with a sonewhat
simlar provision in England, the | earned Judged said

Aprima facie liability is inposed

upon the occupier or nanager from

whi ch  however he can extricate

hi nsel f; ot herw se he remai ns

l'iable. The scheme of the Act is

first to find t he de facto

enpl oyer. An information may be

| ai d agai nst the occupier. H s way

of escape is provided for by this

section. He my set up a defence

not unlike the defence of warranty

whi ch the seller of food may set up

under. the English Sale of Food and

Drugs Act. He may show that the

of fence was ~not commtted by his

faul't. To do this he must bring-the

real offender before the court."

Prof. Ganville “WIllians in his "Text Book on Crinina
Law' (1978 Edn.), while dealing wth " exceptions to the
strict liability rule opined that the principle of strict
liability may be nodified by the statute itself and further
that the statutes, generally speaking, contain two nmain
types of excuses (i) the third party procedure and (ii) the
no- negl i gence defence. Prof. WIIianms observes at page 954 :

"As to the first, some pena

statutes provide that when a charge

i s brought under themthe defendant

may bring in any other person (e:g.

a supplier) to whose act or default

he alleges that the contravention

was due, and shift the blane to

him The defence is soneti nes

called a "passing on" defence. The

nost i nmportant exanples are in the

Shops Act 1950 (s.113), the

Medi ci nes Act 1968 (s.121) (this

Act replacing the provisions of the

1955 Act with regard to drugs), the

Wei ghts and Measures Act 1963

(s.27), and the Factories Act 1961

(s. 161).

The ' passing on’ defence provided in Section 101 of the
Act is an accepted formof an exception to the principle of
strict liability but its benefit would be available only
when the requirenments of that Section are fully conplied
with and the Court is satisfied about the proof of facts as
are contenpl ated by clauses (a) and (b) of Section 101.

The provisions of Section 101 are alnpst identical to
the provisions of Section 71 of the Factories Act prior to
its amendment, with the difference that under Section 101, a
provision for 3 days advance notice to the prosecutor has
been added. Under Section 101, after a conplaint is nmade by
the I nspector of Factories against the manager or occupier
under Section 92 of the Act for contravention of any of the
provisions of the Act, the manager or occupier is entitled
to conplain against the actual offender before the Court and
if he does so, the actual offender is given a notice and
brought before the court and the trial then proceeds agai nst
both the persons conplained against, because the Section
contenpl ates both sets of conplaints (one filed by the
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I nspector of Factories and the other by the nmanager or the
occupier) and both the accused (one as named by the
I nspector of Factories and the other as naned by the Manager
or occupier) being brought before the Court at the same
time. The «carriage of proceedings is wth the origina
conpl ai nant (I nspector of Factories) and the onus also lies
on him of proving that an offence has been commtted. Both
the parties conpl ai ned agai nst (one by the Inspector and the
other by the Manger or occupier) are entitled to cross-
exam ne the prosecution witnesses at this stage and also
| ead evidence to disprove the charge. |If the prosecution
fails to prove the offence, both of them would be acquitted.
However, if the offence i's proved then the trial court shal
record an order to that effect and the occupi er or manager
shall be afforded an opportunity to extricate hinmself from
the liability provided he can give satisfactory proof of the
facts required by Section 101 (a) and (b). The onus of
proof, at  that stage, is shifted to the nanager or the
occupi er. 'He is entitled to call evidence as well as to give
evi dence himmsel f.~ The all eged actual offender would have a
right to cross-exanine the nmanager - or the occupier as the
case may be. He would also be entitled to call evidence.
Even where the occupi er establishes that the actual offender
is the person named by him he nust still prove to the
satisfaction of the Court, that he had used due diligence to
enforce the execution of the act andthat the said other
person conmitted the offence in question wthout his
know edge, consent or connivance.

In State of Cujarat Vs. Kansara Manilal [AI'R 1964 (SCO),
1893 at 1897] while dealing w th the provisions of Section
101 of the Act, this Court opined

"Where an occupier or a nanhager is

charged with an offence he is

entitled to make a conplaint in his

own turn agai nst any person who was

the actual offender and on proof of

the commission of the offence by

such person the occupier of the

manager is absolved fromliability.

This shows that conpliance with the

preenptory provisions of the Act is

essential and wunless the occupier

or manager brings the real offender

to book he must bear t he

responsibility. Such a provision

| argely excludes the operation of

S. 117 in respect of persons guilty

of a breach of the provisions of

the Act. It is not necessary that

nens rea nust al ways be established

as has been said in some of the

cases above referred to. t he

responsibility exists wi thout a

guilty m nd. An adequate safeguard,

however, exists in Section 101

anal ysed above and the occupier and

manager can save thenselves if they

prove that they are not the rea

of fenders but who, in fact is.”

Thi s judgnent has been noticed with approval by a three
Judge Bench of this Court in Maneklal Jinabhai Kot Vs. State
of Gujarat & Ors. [ 1967 (2) SCR, 507]. W are in respectfu
agreenment with the view that an adequate safeguard has been
provi ded under Section 101, under which, for circunstances
nmentioned therein, the occupier or nmanager can absolve




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 28

hinself from the liability if he can establish to the
satisfaction of the Court that he is not the real offender
but it is the other person charged by himwho deserves to be
puni shed and that he had been diligent and further that the
of fence was not commtted wth his know edge, consent or
conni vance.

M. Jain, |earned senior counsel, however, argued that
since Section 101 requires that the actual offender nust be
brought before the Court at the tine appointed for hearing
the charge or at the latest within a period of three nonths
thereafter and if by the end of that period the actua
of f ender cannot be brought before the Court, the Court would
proceed to hear the charges against the occupier or the
manager and convict him if the offence is proved, renders
the benefit of Section” 101 as illusory. W find ourselves
unable to agree. The schene of Section 101 being that the
occupi er or rmanager should be.relieved fromliability only
if the ~actual offender could be brought to Court, the
presence of the actual offender on whomthe burden has been
shifted by ~the occupier or the nmanager woul d be necessary,
at the time of trial and a period of three nonths has been
prescribed by the Legislature within which the actua
of fender should ordinarily be brought before the Court by
the process of law. |If that cannot be done, the tria
agai nst the occupier or the nanager as the case may be,
cannot be allowed to be protracted indefinitely and we find
it difficult to see howany fault can be found with this
provi si on.

Thus, we are of  the opinion that proviso (ii) to
Section 2(n) when considered in relation to Section 92 of
the Act does not offend Article 21 of the Constitution of
India either.

That Section 92 is a perfectly valid piece of
| egislation insofar as it nakes the occupi er or manager of a
factory guilty of an offence for-contravention of any of the
provisions of the Act or the rul es nade thereunder, even if
the actual contravention may not ‘have been committed by the
occupi er or the manager. is not disputed or doubted before
us and, therefore, we are unable to appreciate how the
provision contained in proviso (ii) to Section 2(n) can
render the said proviso read with Section 92 invalid  or
unreasonable or how it offends Article 19(1)(g) of the
Constitution by defining an occupier to be only the director
of the conpany.

Article 19(1)(g) of the constitution guarantees to a
citizen the right to practice any profession or to carry on
any occupation, trade or business. This right, however, is
subject to Cause (6) of Article 19 which [lays down that
nothing in sub-Clause (g) of Article 19(1) shall affect the
operation of any existing law insofar as it inposes or
prevents the State from making any law inposing  in the
interest of the general public reasonable restrictions on
the exercise of the right. Cause (6) of Article 19 is
intended to strike a bal ance between individual freedom and
social control. Keeping in viewthe object of the Act, we
nmust ook to the reasonabl eness of the provision requiring
the nonm nation of a director as the occupier of the factory
under Section 7 of the Act, with a view to detern ne whether
proviso (ii) to Section 2(n) has a rational nexus with the
object which the legislature seeks to achieve. It was, as
al ready observed, with a view to secure proper and effective
enforcenent of the provisions of the Act and the Rul es made
thereunder, that the legislature considered it appropriate
to fasten the liability for proper inplenentation of the Act
on one of the directors by insisting that in the case of a
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conpany, which owns the factory, one of the directors shal
be deened to be the occupier for all purposes, including

prosecution and penalty in respect of offences comitted
under the Act. The Legislature has attenpted to plug the
| oophol es, which existed earlier and enabled the directors
to escape their liability by passing on the buck, as they
say, to an enployee. It is nuch too obvious that when top
persons of the conpany are made conscious of their
responsibilities and duties for the inplenmentation of the
safety and welfare nmeasures in a factory and to carry out
the duties prescribed under the Act, at the pain of
puni shment in case they choose to overl ook, there are much
greater chances that proper care would be taken for
mai nt enance of the factory, particularly in regard to the
saf ety nmeasures and wel fare of workers.

There is, therefore, nothing unreasonable in fixing the
liability on a director of ~a company and naking him
responsi ble for ~conpliance with the provisions of the Act
and the rules nade thereunder and |aying down that if there
is contravention of any of the provision of the Act or an
offence is_ comitted under the Act, the notified director,
and in the absence of the notification, any one of the
directors of the conpany, ~shall be prosecuted and shall be
liable to be punished as the deened occupier. "Alaw has to
be judged for its/ constitutionality by the generality of
cases it covers, not by the freaks and exceptions it
martyrs." [See AIR 1977 S.C. 2279 (supra)].

The restriction' inmposed by proviso (ii) if at all, it
may be called a restriction, has,” a direct nexus with the
obj ect sought to be achieved andis, therefore, a reasonable
restriction within the neaning of clause (6) of Article 19.
Proviso (ii) to Section 2(n) is thus, not wultra-vires
Article 19(1)(g) of the Constitution.

Thus, from the above discussion, it follows that the
directions given by the Chief Inspector of Factories to the
wit petitioners and the appellants herein to the effect
that only a director of the company could /file an
application for renewal of the factory |licence (or for grant
of factory |licence), as occupier of the factory and that no
ot her enployee could nmke such an -application even if
nom nated by the conpany as an occupier of the factory,
suffers fromno infirmty whatsoever.

To sum up our conclusions are

(1) In the case of a conpany, which owns a factory, it
is only one of the director of the conpany who can be
notified as the occupier of the factory for the purposes of
the Act and the conpany cannot nom nate any other enpl oyee
to be the occupier of the factory:

(2) Where the conpany fails to nonmnate one of its
directors as the occupier of the factory, the Inspector of
Factories shall be at liberty to proceed agai nst any one of
the directors of the conpany, treating himas the deened
occupi er of the factory, for prosecution and punishnment in
case of any breach or contravention of the provisions of the
Act or for offences committed under the Act.

(3) Proviso (ii) to Section 2(n) of the Act is
intravires the substantive provision of Section 2(n) of the
Act ;

(4) Proviso (ii) to Section 2(n) is constitutionally
valid and is not ultra-vires Articles 14, 19(1)(g) and 21 of
the Constitution of India;

(5) The law laid down by the High Courts of Bonbay,
Oissa, Karnataka, Calcutta, Guwahati and Madras is not the
correct law and the contrary view expressed by the High
Courts of Allahabad, Madhya Pradesh, Rajasthan and Patna is
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the correct enunciation of lawin regard to the anbit and
scope of proviso (ii) to Section 2(n) of the Act.

Al the wit petitions and the appeals by special |eave
consequently fail and are hereby, dism ssed. W, however,
| eave the parties to bear their own costs.




