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ACT:
M ning Lease-Notice of demand for paynent of |and cess-
Validity-Land cess, if recoverable as anarrear ‘of |and

revenue-1t a tax on mineral rights-Expression "Royalty",
meani ng of -1f includes royal ty payabl e under a mining | ease-
Madras District Boards Act (Mad. Act No.XIV of 1920),

SS. 78 and 79-Mnes and M 'neral s (Regul ati'on and
Devel opnent) Act, (LIIl of 1948), and Act LXVIl ~of /1957,
Entry 49 of the State List.

HEADNOTE:
Under the terns of a mning |lease the |essee worked the
mnes and won iron ore in a tract of land in a village in
Chittor district and bound hinself to pay a dead rent if he
used the leased |l and for the extraction of iron ore, to pay
aroyalty oniron ore if it were used for extraction of iron
and in addition to pay a surface rent in respect of the
surface area occupied or used. The |essee working the m nes
extracted ore and marketed it. After separation from Madras
in 1953, the District of Chittoor became part of the Andhra
St ate. In 1955 a demand was nade for the paynent of.  |and
cess under ss. 78 and 79 of the Madras District Boards Act
and including in the conputation of the ,annual rent value",
the anounts payable to Governnent in each year under the
m ning | ease both as surface rent and royalty. On chall enge
to the validity of this notice by the | essee, the H gh Court
guashed the noti ces.
(1) [21958] S.C. R 1355.

667
After this decision the |essee died. On March 10, 1955, two
notices were issued to the appellant demanding paynent of
cess for the years 1952-54 and 1955-57 respectively and
threatening coercive proceedings, for their recovery in the
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event of non-conpliance. Inpugning the wvalidity of the
earlier notices of demand, the appellant filed a wit
petition in the Hgh Court and a simlar petition
challenging the wvalidity of the notice of demand for the
later period. Pending these petitions a further notice of
demand for paynment of cess for the years 1958-59 was served
on the appellant in August 29, 1960 and to obtain a simlar
relief in respect of this notice and the proceedings for
recovery thereof, the appellant filed a wit petition in
this Court and contended: (1) that the expression "royalty"
under s. 79(1) does not signify royalty as conmonl y
understood but is confined to the rent payable for the
beneficial use of the surface of the land; (2) assum ng that
royalty in the sense nentioned in point No. 1 is within ss.
78 and 79, of the Act, the provision inposing the land cess
gquad royalty under the mning |leases nust be held to be
repealed by the Central Acts of 1948 and 1957; (3) is the
| and cess demanded by the inpugned notices dated March 10,
1958 and August 29, 1960 recoverable as an arrears of |and
revenue under the |aw? (4) s. 221 of the Act which made the
provision-  for~ the recovery of suns due as taxes had, by
reason of the changes effected in the rules, ceased to be
applicable to the recovery of |and cess under s. 78.

Held: (i) Wwere the land is held on lease, as in the
present case, the l'ease ampbunt is specifically refOerred to
in s. 79 of +the Act as one of the -conponents for the
conputation of the annual rent val ue. It is therefore
obvious that 'royalty’ which foll owsthe expression 'I|ease
amount’ i s sonething other than the return to the |essor or
l'icenser for the useof the |and surface and represents

as it normally connotes the paynent made for the
materials or mnerals won fromthe | and.

(ii) There is no connection between the regulation and
devel opnent of nmines and mnerals dealt with in the Centra
Acts and the levy and collection of land cess under ss. 78
and 79 of the Act. There is therefore, nothing in conmon
bet ween the Act and the Central Acts of 1948 and 1957 so as
to require any detail ed exam nation of the enactnents for
di scoveri ng whether there is any overl appi ng.

Hi ngir Ranpur Coal Co. v. State of Oissa, [1961] 20 S.C.R
537 and State of Orissa v. M A Tullock, Al.R 1964 S.C
1284, di stingui shed.

(iii) In the context of ss. 78 and 79 of the Act and the
schene ofthose provisions it is clear that the land cessis
in truth a ’'tax on lands’ within the entry 49 of the State
Li st.

VWere the land is held under lease it is the |ease anount
that forms the basis. Were land is held under a mning
| ease, that which the occupier is wlling to pay is
accordingly treated as the "annual rent value" of the
property; such rent value would, therefore, necessarily
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include not nerely the surface rent but the dead rent, as
well as the royalty payable by the |licensee, |essee or
occupi er for the user of the property.

(iv) The cess under s. 78 would be "a cess lawfully inposed
upon land" under s. 52 of the Madras Revenue Recovery Act
and would therefore be covered by its ternms. The legality
of the procedure, which the respondents proposed to adopt
for the recovery of the suns could not, therefore, be
successful ly chal | enged.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 316-A and
316-B of 1962.
Appeal s by special |leave and by certificate from judgnent
and order dated March 25, 1960, of the Andhra Pradesh High
Court in Wit Petitions Nos. 534 and 535 of 1958.
AND
Wit Petition No. 302 of 1960.
petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.
P. Ram Reddy, for the appellant (in C A No. 316A and 316B
of 1962) and the petitioner (in petition No. 302 of 1960).
T. V. R Tatachari and B. R G K Achar, for the
respondents (in both the appeals and the petition).
February 4, 1964. The Judgnent of the Court was delivered
by
J. AYYANGAR J.-The two Civil Appeals and the Petition
under Art. 32 of ‘the Constitution which have been heard
"together  raise a comon point regarding the validity of
notices of demand for the paynent of |and cess wunder the
Madras " District Boards Act (Madras Act XIV of 1920) which
for shortness we shall call the Act, and the legality of the
procedure for the recovery of the anpbunt of the said cess.
The inpugned notices nade a demand al so for education cess
but as this cess is nerely a proportion of the |landed, and
as the validity of 'that demand stands or falls with that of
the land-cess, it is sufficient if we refer to and consider
the challenge to the demand of | and-cess
669
alone, as that will determine the validity of the entire sum
demanded.
The appellant’s father obtained a mning |ease from the
CGovernment of Madras dated Septenber 15, 1953 under which he
was permitted to work and win iron ore in a tract of land in
a village in Chittoor district. The ternms upon which the
| essee was to work the mines are not very relevant but @ what
is mterial is that under this instrument the | essee bound
hinself to pay a dead rent of Rs. 1,140/2 per year if he
used the leased land for the extraction of iron ore and a
hi gher amount if used for other purposes. Besides, he also
bound hinself to pay a royalty of 8 annas per ton of iron
ore if the ore were used for extraction of iron and if the
iron ore was used for any other purpose such as for sale in
specie, at Re. 1 /- per ton. 1In addition, the |ease also
stipulated for the paynent of surface rent at Rs. 1-8-3 per
acre per annumin respect of the surface area occupied or
used. The |essee worked the nines, extracted ore and
marketed it.
To raise finances for carrying on the |local admnistration
in the District Boards, several taxes are |eviable. Anong
them section 78 of the Act inposes a |and-cess on lands in
the district in these terns :
" 78. The land-cess shall be levied 'on the
annual rent value of all occupied |ands on
what ever tenure held and shall consist of a
tax of two annas in the rupee of the annua
rent value of all such lands in the district."
The "annual rent value" on the basis of which the |[|and-cess
to be levied was to be conputed in the manner laid down in
s. 79 and this section ran
"79. The annual rent value shall, for the
purposes of section 78, be calculated in the
fol | owi ng manner
(1) In the case of lands held direct from
Covernment on ryotwari tenure or on |ease or
licence, the assessment, |ease ampunt, royalty
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or other sum payable to Governnent for the
| ands,
670

together with any water-rate which nmy be
payable for their irrigation, shall be taken
to be the annual rent val ue.
(ii) In the case of inamlands or |ands held
wholly or partially free from assessnent, the
full assessnment which such | ands woul d bear if
they were not inam together with any water-
rate whi ch may be payabl e f or their
irrigation, shall be taken to be the annua
rent value; and such full assessnment and
water-rate shall be deternmined by the district
coll ector~ under the general orders of the
Board of Revenue.
(iii)ln the case of lands held on any other
t enure, the annual rent payable to the
I andhol der, subl andhol der or any ot her
i nternedi ate landhol der hol ding on an under-
tenure created, continued or recognized by a
I andhol der~ or sub-I|andhol der, as the case may
be, by his tenants, together with any water-
rate whi ch may be payabl e for their
irrigation, shall be taken to be the annua
rent’ val ue; and where such |ands are occupied
by the owner hinself or by any person holding
the 'same from him free of rent or at a
favorable rent, the annual rent value shall be
cal cul ated according to the rates of rent
usual | y paid by occupancy riot for ryoti |ands
in the neighborhood with simlar advantages,
together with any water-rate which may be
payable for the irrigation of the
ands so
occupi ed.
(iv) In the case of |lands, the assessnent of
rent of which is paid in kind, the annual rent
value shall be calculated according to the
rates of rent established or paid for
nei ghboring [ands of a simlar description and
quality, together with any water-rate which
may be payable for the irrigation of the |ands
first mentioned, or if such nmet hod of
calculation is, in the opinion of the Board of
Revenue, inpracticable in any
671
particul ar case, according to any nethod which
the Board of Revenue nmay approve for that case

Provided that, where any | andhol der < -or sub-
I andhol der has obtai ned under the provisions
of sections 30(iii) and 33 of the ' Mdras
Estates Land Act, 1908, a decree empowering
himto increase his rent in consequence of -any
addi ti onal paynent by way of water-rate nmde
by himto Government, the annual rent value
shal | be the bal ance remaining after deducting
such increase of rent up to the ampunt of the
waterrate from the sum ascertained as
aforesaid."
Wen the State of Andhra was separated from Madras in
Cctober, 1953 the district of Chittoor becane part of the
State of Andhra. In 1955 a denand was nmade upon the father
of the appellant for the paynent of |and cess calculated in
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accordance with the provisions of ss. 76 and 79 of the Act
and including in the conputation of the " annual rent
val ue". the anpunts payable to Governnent in each year under
the mning I|ease both as surface rent and royalty. The
validity of this notice was objected to on grounds which are
no longer material and the objections being upheld. the
notices were quashed on wit petitions filed to the High
Court, Andhra Pradesh by the appellant’s father

After the decision by the Hgh Court in his favour the
appel lant’s father died. On March 10, 1958 two notices were
issued to the appellant demandi ng the paynent of the suns
specified therein as being the messes for the years 1952 to
1954 and 1955 to 1957 respectively and threatening coercive
proceedings for their recovery in the event of the demand
not being conplied with. Inmpugning the wvalidity of the
noti ces of demand for the earlier triennial, the appellant
filed wit petition 534 of 1958 .in the H gh Court of Andhra
Pradesh™ and a simlar petition No. 535 of 1958 chall enging
the wvalidity of the notice of demand for the later period.
Wiile these petitions were pending before the H gh Court a
further notice of demand claimng the pay-
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ment of cess for the years 1958 and 1959 was served on the
appel l ant in August 1960 and to obtain a simlar relief in
respect of this notice and the proceedings for the recovery
thereof, the appellant has filed wit petition 302 of 1960
in this Court. To conplete the narrative it is only
necessary to nention that both the wit petitions 534 and
535 of 1958 were disnmissed by the H gh Court and when the
appel l ant sought to obtain certificates of fitness the
| earned Judges granted a certificate in respect. of their
judgrment in wit petition 535 of 1958 on the ground that the
value of the claimnmade agai nst the appellant was over Rs.
20,000, but refused a sinmilar certificate in wit petition
534 of 1958 where the anount denanded was | ess than that
figure-it was Rs. 15,000 and odd. ~The appellant thereupon
noved this court for special leave in respect of the
dismissal of his wit petition 534 of 1958 and ‘the sane
havi ng been granted all these three matters have been’ heard

t oget her.

The matter in controversy in the appeal is very linted and
the point involved very narrow. M. —Ram Reddyl ear ned
counsel for the appellant raised three points in support of
the appeal : (1) Wiat is the neaning of the expression

"royalty’ in s. 79(1) of the Art? Does ~it _include the
royalty payable under a mining | ease on the ore won by the
| essee, (2) Assuming that royalty in the sense nentioned in
point No. 1 is wthinss. 78 and 79, of ‘the Act the
provi sion inposing the | and cess quoad royalty under m ning
| eases nust be held to be repealed by the Mnes. & Mnerals
(Regul ation & Devel opnent) Act, 1948 (Central Act - LIIl of
1948) or in any event, by the Mnes & Mnerals (Regulation &
Devel opnent) Act, 1957 (Central Act LXVII of 1957). so  that
after the date when these Central enactnents came into force
the land cess that could be levied under s. 78 nust  be
exclusive of royalty under a mning lease. (3) Is the |and
cess which, was demanded by the inpugned notices dated March
10, 1958 and August 29, 1960 recoverable as an arrear of
| and revenue under the | aw?

We shal |l exam ne these submissions in that order. The first
contention that the expression 'royalty’ under s. 79(1) does
not signify royalty as comonly understood but is

673

confined to the rent payable for the beneficial use of the
surface of t he | and, scarcely deserves serious
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consi derati on. Wiere the land is held on lease, as in the
present case, the |l ease anount is specifically referred to
in s. 79 of +the Act as one of the components for the
conputation of the annual rent val ue. It is therefore.
obvious that "royalty" which follows the expression "l|ease
amount” is something other than the return to the I essor or
licenser for, the use of the |l and surface and represents as
it normally connotes the paynment nmade for the materials or
mnerals won from the land. The argunent is therefore
wi t hout substance and is rejected.
The second point has not, in our opinion, nmore merit The
entirety of the argunent on this head is based on two
decisions of this Court in which this Court had to consider
the continued operation of the Oissa mning areas (Deve-
l opment  Fund) Act, (Act XXVII of 1952) The Hingir Rampur
Coal Co. Ltd. and OQhers v. The State of Oissa and
O hers(1l) and State of Oissa v. M A Tullock & Co.(1). As
a matter of fact it mght be nmentioned that the present
appell ant / intervened in State of Orissa v. M A Tullock &
Co. and there was a direction by this Court that the present
appeal s and petition m ght be heard after the judgnent was
pronounced in the Orissa appeals. W are, however, clearly
of the opinion that neither of the two decisions, the |ater
one really following the earlier in respect of the nmatter
now relevant, really help the appellant in these appeals.
In H ngir-Ranpur Coal Co.’'s case(1l) the decision rendered an
wit petitions filed in this court under Art. 32 of the
Constitution challenging the validity of the Orissa Mning
Areas (Devel opment Fund) Act. A cess had been levied under
that enactment and it was the validity of the inposition of
the cess that was the subject of debate in the petition
One of the points urged in support of the petition was that
on the enactnment of the Mnoan & Mneral s~ (Regul ation and
Devel opment) Act, 1948 (Central Act LIl of 1948) the Oissa
Act stood repealed and the cess |eviable under its
provi sions was not thereafter capable of
(2) Al.R 1964 S.C 1284.
(1) [1961] 2 S.C R 537.
134-159 SC-43
674
being enforced, wth the result that the demand for the
cess. could not be sustained. This Court——on a detailed
conparison of the provisions of the Orissa Act and the
Central Act of 1948 cane to the conclusion that the Centra
Act covered the sane field as the Oissa enactnment: An
exam nation of the scheme of the Orissa Act disclosed that
it had been passed for the purpose of the developnent of
"mning areas’ in the State and this was affected by
constituting "mning areas" and making provision for/ the
devel opnent of such areas by inproving communi cations by the
construction of roads, by providing neans of transport,
supply of water, electricity and other amenities for
sanitation as also for the education of the |abour force to
attract worknen to these ,mning areas’. The cess whi ch was
there i nmpugned was | evied and coll ected for neeting the cost
of this devel opnent of the "mining areas". An exam nation
of the Central enactnment which was al so passed to provide
for the conservation of minerals was held to cover the same
field as the Orissa Act. The Oissa State enactnment had
been passed in pursuance of the |egislative power conferred
by Entry 23 of the State List in the 7th Schedul e readi ng
"Regul ation of mines and mineral devel opnent
subject to the provisions of List | wth
respect to regulation and devel opment under
the control of the Union."
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The provision in List | referred to here is Entry 54 in the

Uni on List reading
"Regul ation of mnes and mineral devel opnent
to the extent to which such regulation and
devel opnent under the control of the Union is
declared by law nmade by Parliament to be
expedient in public interest."
It was argued on behalf of the State that the
Central Act of 1948 though it contained a
decl arati on t hat t he Regul ati on and
Devel opnment of mnes and nmineral devel opnent
was expedient in the public interest, stil
such a declaration was not by "Parlianent" as
required by Entry No. 54, but by the Dominion
| egi sl ature and could not on the terns of item
23 of ~List Il affect the State power of
| egislation. This

675

argunent was accepted and the State Act was,
therefore, held to be conpetently enacted, and
to remain ~unaffected H by the Centra
Legislation. |t was the same enactnment of the
Oissa | egi-sl ature t hat cane up f or
consi deration in State of Oissa v. M A
Tul | ock & Co.(1). By that date however
Parlianment had legislated and had enacted
Central Act LXVII of 1957 which contained, if
anyt hing, nore conprehensive provisions for
the regulation and devel opnent of . mnes and
m neral s throughout the country. The Centra
Act al so contained a declaration that "it was
expedient in the public interest ‘that the
Union should take wunder its control t he
regulation of mnmines and the development of
mnerals to the extent hereinafter provided."
This Court held that having regard to the
conprehensive provisions contained /in the
sever al sections  of the Act which wer e
exam ned, "the extent provided" included those
which fell within the scope of the State Act
of Orissa which was, as stated wearlier, for
the regulation and developnent of "mining
areas" within the State. For these reasons it
was held that the Oissa Act nust be deened to
have been inplies repealed and render ed
i neffective by the Central Act.
It will be seen that there is no resenbl ance,
what ever, between the provisions of the Oissa
Act considered in the two decisions and the
provision for the |evy of the |land cess /under
ss. 78 and 79 of the Act with which- we are
concerned. Sections 78 and 79 have nothing to
do and are not concerned with the devel oprent
of mnes and mnerals or their regulation
The proceeds of the | and cess are, under 92 of
the Act, to be credited to the District fund,
into which, wunder the terns of the Finance
Rules in Sch. V to the Act, the |and-cess as
wel | as several other taxes, fees and receipts
are directed to be credited. This fund is to
be wused under Ch. VII of the Act with which
s. 112 starts "for everything necessary for or
conducive to the safety, health, convenience
or education of the inhabitants or t he
anenities of the local area concerned and
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everything incidental to the admnistration"
and include in particular the several matters
which are nentioned in those sections. It
will thus be seen that there is no connection
bet ween t he regul ation
(1) A l.R 1964 S.C. 1284.
676
and devel opnent of nines and mnerals dealt
with in the Central Acts and the levy and
col l ection of |and-cess for which provision is
made by ss. 78 and 79 of the Act. There is
therefore no scope, at all, for the argunent
that thereis anything in commpbn between the
Act and the Central Acts of 1948 and 1957 so
as to require any detailed examination of
these enactnents for discovering whether there
is any over-| apping.
It~ was  next wurged that the |and-cess was
really a tax on mineral rights falling wthin
Entry 50 of the State List reading
“Taxes on mneral rights subject to any
[imtation i nposed by Parliament by I aw
relating to mneral devel opment”
and that the Central Acts under which also taxes and fees
m ght be levied brought into play the last portion of this
Entry and that as a result the power to-inpose this tax was
not available after the Central Acts of 1948 and 1957 cane
into force. |In this connection M. Ram Reddy  pointed out
that as the inpugned land-cess was payable only in the event
of the mning | essee winning the mneral and so paying the
royalty and not when no minerals were extracted, it was in
effect a tax on the nminerals won and therefore on  minera
rights. W are unable to accept this argunent. Wen a
guestion arises as to the preci se head of |egislative  power
under which a taxing statute has been passed, the ' subject
for enquiry is what in truth and substance is the nature of
the tax. No doubt, in a sense, but in a very renote sense,
it has relationship to mining as also to the mineral won
from the mine under a contract by which royalty is payable
on the quantity of mineral extracted. But that, does not
stanp it as a tax on either the extraction of the mneral or
on the mneral right. It is unnecessary for the purpose of
this case to exanmine the question as to what exactly is a
tax on mneral rights seeing that such a tax is not | eviable
by Parliament but only by the State and the sole  linitation
on the State’'s power to levy the tax is that it nust not
interfere with a |aw made by Parlianent as regards minera
devel opnent. CQur attention was not invited to the provision
of any such | aw enacted by Parlianent. In
677
the context of ss. 78 and 79 and the schene of those provi-
sions it is clear that the land cess is in truth a "tax on
 ands" within Entry 49 of the State List.
Under s. 78 of the Act the cess is |evied on occupied land
on whatever tenure held. The basis of the levy is the
"annual rent value" i.e., the value of the beneficial enjoy-
nment of the property. This being the basis of the tax and
disclosing its true nature, s. 79 provides for the nmanner in
which the "annual rent value" is determined i.e., what is
the ampunt for which the |and could reasonably be let, the
benefit to the | essor representing the ratable value "or the
annual rent value". |In the case of ryotwari lands it is the
assessment which is payable to the Governnent that is taken
as the rental value being the benefit that accrues to the
CGover nrrent . VWere the land is held under lease it is the
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| ease anmpbunt that fornms the basis. Were land is held under

a mning |l ease, that which the occupier is willing to pay is
accordingly treated as the "annual rent value" of the
property. Such a rent value would, therefore, necessarily
include not nerely the surface rent, but the dead rent, as
well as the royalty payable by the |licensee, |essee or

occupi er for the user of the property. The position then is
that the rent which a tenant might be expected to pay for
the property is, in the case of |ease-hold interests,
treated as the statutory "annual rent value". It is
therefore not possible to accept the contention, that the
fact that the |essee or licensee pays a royalty on the
m neral won, which is in excess of what he would pay if his
right over the land extended only to the nmere use of the
surface land, places it in a category different from other
types where the | essee uses the surface of the Iand al one.
In each case the rent which a lessee or |icensee actually
pays for the |land being the test, it is manifest that the
| and-cess is nothing el se except a |land tax.
Learned ‘counsel pointed out that in the case of inam |[|ands
and other lands dealt with in cl's. (ii), (iii) and (iv) of
s. 79 the royalty payable by the | essee or licensee did not
figure in the computation of the annual rent val ue. That ,
however, appears to us to be wholly irrelevant, for
678
what we are concerned with is whether on the terns of sub-
cl. (i) the land cess is not in truthatax on |and.
The last of the points raised relates to the threat on the
part of the Governnent to recover the inpugned demands as an
arrears of land revenue. Learned counsel pointed out that
S. 221 of the Act which nade provision for the recovery of
ns
due as taxes had, by reason of the changes effected in the
rul es, ceased to be applicable for the recovery of |and cess
under s. 78. The |earned Judges of the Hi gh Court upheld
this subm ssion and, in our opinion, correctly, but this is
of no assistance to the appell ant because of s. 52/ of the
Madr as Revenue Recovery Act which enacts:
"52. Al arrears of revenue other than  |and-
revenue due to the State Governnent, al
advances made by the State Government for
cultivation or other purposes connected wth
the revenue, and all fees or other dues
payabl e by any person to or on behalf of the
vill age servants enployed in revenue or police
duties, and all cesses lawfully inmposed upon
land and all suns due to the State Governnent,
i ncl udi ng conpensation for any |oss or damage
sustained by themin consequence of a breach
of contract, nay be recovered in the sane
manner as arrears of |and-revenue under the
provisions of this Act, unless the recovery
thereof shall have been or may hereafter be
ot herwi se specially provided of for."
It was not disputed that the cess under s. 78 would be a
cess lawfully inposed upon |land" and would therefore be
covered by its terms. The legality of the procedure, which
the respondents proposed to adopt for the recovery of the
sums could not, therefore, be successfully challenged.
The appeals and the wit petition fail and are dism ssed
with costs-one hearing fee.
Appeal s and petition disn ssed.
679
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