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CASE NO. :
Appeal (civil) 2914 of 2002

PETI TI ONER
MUNI Cl PAL CORPORATI ON, GMLI OR
Vs.
RESPONDENT:
RAMCHARAN (D) BY LRS. & ORS
DATE OF JUDGVENT: 24/ 04/ 2002
BENCH

R C. Lahoti & D. M Dhar madhi kari

JUDGVENT:

R C. Lahoti, J.
Leave granted.

A suit for declaration of title and recovery of possession filed

by the plaintiff-respondents was di smssed by the trial Court but
decreed in appeal. The Minicipal Corporation, the appellant before
us, filed a second appeal in the Hi gh Court. There was a del ay of 39
days in filing the second appeal. The neno of appeal was

acconpani ed by an application under Section 5 of the Limitation Act
seeki ng condonation of delay in filing the second appeal. The reason
set out for condonation of delay was that the Minicipal Corporation
had appoi nted an advocate to appear on its behalf who failed to appear
in the first appellate Court when the appeal was heard, on account of
some confusion in noting the date of hearing in the court case diary
mai ntained in the office of the advocate and it was the bel ated

know edge of the judgnent and decree of the appellate Court on the
part of the advocate, and consequently on the part of the Minicipal
Cor poration, which had caused the delay in filing the appeal.
Affidavits by the Revenue Oficer and the counsel representing the
Muni ci pal Corporation were filed in the H gh Court. The application
was vehenently contested on behal f of the plaintiff-respondents. The
Hi gh Court formed an opinion that sufficient cause within the

meani ng of Section 5 of the Limtation Act was not nmade out and,
therefore, directed the application under Section 5 of the Limtation
Act to be dism ssed and consequent thereupon the appeal itself was

di smissed as barred by tine. The Municipal Corporation has filed this
appeal by special |eave.

The contest before this Court has been nore vehenent than

what it appears to have been before the H gh Court. It is truethat
sanctity attaches with the record of court proceedings. However, in

the present case the question is not so nuch of casting a doubt on the
record of proceedi ngs mai ntained by the Court as is on testing the

bona fides of the counsel who filed his own affidavit in support of the
application under Section 5 of the Limtation Act. The counsel and

the Revenue Oficer, who filed their affidavits, do not have any
personal interest in the matter. The |earned advocate appearing for the
Muni ci pal Corporation was not going to gain anything either by

remai ni ng absent at the tine of hearing of the first appeal or by
assigning a fal se cause for his non-appearance at the tine of hearing.
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Val uabl e rights of the parties in an i moveabl e property are invol ved.
On the totality of the facts and circunstances of the case, we are of
the opinion that the H gh Court ought to have been taken a liberal, and
not a rigid and too technical a view of the issue before it and should
have condoned the delay in filing the appeal and concentrated on
exam ni ng whet her the appeal raised any substantial question of |aw
worth being heard by the High Court. |In our opinion, a sufficient
cause for condoning the delay in filing the appeal before the Hi gh
Court is made out.

The appeal is allowed. The inpugned order of the H gh Court

is set aside. The appeal is restored on the file of the H gh Court. The
delay in filing the appeal shall stand condoned. The appeal filed by
the Munici pal Corporation shall now be taken up for hearing in
accordance with law. No order as to the costs.

(" D.M DHARMADHI KARI )

April 24, 2002.




