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ARI JI T PASAYAT, J.

Leave granted.

Appel lant calls in question legality of the judgnent
rendered by a | earned Single Judge of 'the All ahabad H gh
Court, Lucknow Bench uphol di ng the appellant’s' conviction
for offence punishable under Section 376(2)(e) of the Indian
Penal Code, 1860 (in short the 'IPC ) as recorded by |earned Vi
Addi ti onal Sessions Judge, Hardoi and the sentence of 10
years inprisonnment as awar ded

We do not propose to nention nane of the victim Section
228- A | PC makes disclosure of identity of victimof certain
of fences puni shable. Printing or publishing nane of 'any
matter which nay make known the identity of any person

agai nst whom an of fence under Sections 376, 376-A, 376-B
376-C or 376-D is alleged or found to have been committed

can be punished. True it is, the restriction does not relate to
printing or publication of judgnent by H gh Court or Suprene
Court. But keeping in view the social object of preventing
social victimsation or ostracismof the victimof a sexua

of fence for which Section 228-A has been enacted, it woul d be
appropriate that in the judgnents, be it of this Court. Hi gh
Court or lower Court, the nane of the victimshould not be

i ndi cated, we have chosen to describe her as "victim in the
j udgrment. The above position was highlighted in State of
Karnat aka v. Puttaraja (2004 (1) SCC 475).

Prosecution version as unfolded during trial is essentially
as follows:

One day prior to the occurrence i.e. 9.3.1985 the police of
Sursa arrested Ram Saran, husband of the informant (PW1)
and the challan was brought to the concerned Court on the
day of the occurrence. Om Prakash @ Chhotey (hereinafter
referred to as the 'accused’') who was related to the parents of
the informant, met then in the Court prenises. Jaipal (PW2)
brot her of Ram Saran was al so there along with the informant
and she was talking to himabout bail of her husband. After
sonetine, accused Om Prakash sent PW2 to find out whether
the challan had cone or not. Then at about 3.00 p.m accused
overpowered the informant and he started raping her in the
veranda of Zila Parishad near the Court. Wen the informant
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raised alarm PW2 and one Ram Lal came there and they
assaul ted On Prakash who was raping her and they

apprehended hi mand the accused was taken to the police
station. The informant gave oral information and then Chik
nunber 126 Exhibit A-1 was recorded and the entry was made
in the general diary and the case was registered. Interna
exam nati on of the body of the informant was done by Dr.
Purnina Srivastava (PW3) and the nedical report is Exhibit
A-2 and the supplementary report is Exhibit A-3. The nedica
exam nati on of the accused was done by Dr. P.K Gangwar
(PW4) and the report is Exhibit A-4. The underwear of
accused was seized in the police station and the seizure meno
is Exhibit A-6 and the petticoat of the informant was seized
and the seizure neno is Exhibit A-7. The charge of

i nvestigation of the case was given to Shri Mhesh La
Vadhuria (PW6), who prepared the site plan of the place of
occurrence (Exhibit A-8). The underwear of the accused and
the petticoat of Ramwati were sent for chem cal exam nation
and the report is Exhibit A-21. After conpletion of

i nvestigation, charge sheet was filed agai nst the accused and
cogni zance of the offence was taken and thereafter the case
was conmitted to the Sessions Court by the Chief Judicia
Magi strate, Hardoi

Charge was franmed agai nst accused Om Prakash @
Chhot ey under Section 376 | PC. The accused did not admt
the charge and demanded tri al

To substantiate its version, prosecution exanined the
victim (informant), eye-w tness Jaipal (PW2), Dr. Snmt.
Purnima Srivastava (PW3), Dr. P. K Gangwar (PW4), Shr
Uttam Kumar (PW5), Shri Mihesh Lal Vadhuria (PW6) and
head constable Shri Jitendra Singh (PW7).

The statenent of accused Om Prakash was recorded

under Section 313 of the Crimnal Procedure Code, 1973 (in
short "Cr.P.C."). The accused all eged that he was inplicated
due to the enmity. It was stated by himthat he had cone
fromthe village along with the brother of the victimand other
persons for taking steps. He even nmade sone attenpts in the
police station in the night. He had taken sone nobney for the
pur pose. When the challan cane, they got down at Bil gram
Chungi and then a quarrel took place anpbngst the accused,

PW2 and father of the victimon the question of refund of the
noney. They assaulted himand he was inplicatedin the
crimnal case

Consi dering the evidence nore particularly that of the
victim (PW1) and PW2 the brother-in-law of the victimand
the evi dence of the doctor PW3, the Trial Court held that the
accusations have been established. Taking note of the

evi dence of PW3, it was held that accused nust have known,
and that there is full possibility that victimis pregnant.
Accordingly, by applying the provisions of Section 376(2)(e)
accused was convicted and sentenced to undergo Rl for 10
years which is the mnimum sentence prescribed. The Tria
Court held that there was no reason to reduce the mnimum
prescri bed sentence.

In appeal before the High Court it was submtted that the
prosecution version is incredible and the trial Court should
not have convicted the accused. The Hi gh Court by the

i mpugned judgnent affirned the conviction and sentence. It
noted that the FIR was | odged i mmedi ately, without any del ay.
The evidence of the victimwas credible and cogent. That itself
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was sufficient to record conviction. In addition was the

evi dence of PW2 an eye-witness. It was, therefore, held that
the prosecution has clearly established that the offence was
conmitted by the accused. Wth reference to the background
facts, it was noted that the accused was in a position to

dom nate will of the prosecutrix. Therefore, the conviction as
recorded was nai ntai ned and the appeal was dism ssed.

In support of the appeal, |earned counsel for the
appel l ant submitted that the prosecution version is clearly
unbel ievable. It is not believable that the accused who had

gone to help the victims husband to be rel eased on bail would
conmit rape on her, that too in broad day light. In any event,
it was submtted that the requirenents of Section 376(2)(e)
were not proved.

Per contra, |earned counsel for-the State submtted that
prosecution version has been clearly established by the cogent
evi dence not only by prosecution but also by PW2 an eye-
witness. "It is to be noted that the appellant was caught red-
handed and was taken to police station where inmediately FIR
was | odged.

So far as the applicability of Section 376(2)(e) is
concerned, it is subnmtted that the doctor has clearly stated
that the victimwas six nonths pregnant, and it could be
known fromthe external appearance. The Trial Court had
rightly observed that the accused nust have known the victim
was pregnant and there is full possibility in that regard.
Though the Hi gh Court has not dealt with this aspect, it has
clearly noted that the accused was in a position to dom nate
the will of the victim

It is settled law that the victi mof sexual assault is not
treated as acconplice and as such, her evidence does not
require corroboration from any other evidence including the
evi dence of a doctor. In a given case even if the doctor who
exam ned the victimdoes not find sign of rape, it is no ground
to disbelieve the sole testinmony of the prosecutrix. I'n norm
course a victimof sexual assault does not like to disclose such
of fence even before her famly menbers much | ess before
public or before the police. The Indian wonmen has tendency to
conceal such of fence because it involves her prestigeas well as
prestige of her famly. Only in few cases, the victimgirl or the
fam |y menbers has courage to go before the police station
and | odge a case. In the instant case the suggestion given on
behal f of the defence that the victimhas falsely inplicated the
accused does not appeal to reasoning. There was no apparent
reason for a nmarried wonan to falsely inplicate the accused
after scatting her own prestige and honour

O late, crime against wonen in general and rape in

particular is on the increase. It is an irony that while we are
cel ebrating wonen’s rights in all spheres, we showlittle orno
concern for her honour. It is a sad reflection on the attitude of
i ndi fference of the society towards the violation of human
dignity of the victims of sex crinmes. W nust remenber that a
rapi st not only violates the victinis privacy and persona
integrity, but inevitably causes serious psychol ogical as well as
physical harmin the process. Rape is not nerely a physica
assault -- it is often destructive of the whole personality of the
victim A nmurderer destroys the physical body of his victim a
rapi st degrades the very soul of the helpless fenmale. The

Court, therefore, shoulder a great responsibility while trying

an accused on charges of rape. They nust deal with such
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cases with utnost sensitivity. The Courts should exanm ne the
broader probabilities of a case and not get swayed by m nor
contradictions or insignificant discrepencies in the statenent

of the prosecutrix, which are not of a fatal nature, to throw out
an otherw se reliable prosecution case. |If evidence of the
prosecutrix inspires confidence, it nust be relied upon w thout
seeki ng corroboration of her statement in material particul ars.
If for sonme reason the Court finds it difficult to place inplicit
reliance on her testinony, it may | ook for evidence which may

| end assurance to her testinony, short of corroboration

required in the case of an acconplice. The testinmony of the
prosecutrix must be appreciated in the background of the

entire case and the trial Court must be alive to its
responsibility and be sensitive while dealing with cases

i nvol vi ng sexual nol estations. This position was highlighted

in State of Punjab v. Gurneet Singh (1996 (2) SCC 384).

A prosecutrix of a sex-offence cannot be put on par with

an acconplice. She is in fact a victimof the crinme. The

Evi dence '‘Act nowhere says that her evidence cannot be

accepted unless it is corroborated in material particulars. She
i s undoubtedly a conmpetent w tness under Section 118 and

her evi dence nust receive the same weight as is attached to an
injured in cases of physical violence. The same degree of care
and caution must attach in the evaluation of her evidence as

in the case of an injured conplai nant or witness and no nore.
What is necessary is that the Court nmust be conscious of the
fact that it is dealing with the evidence of a person who is
interested in the outcone of the charge |levelled by her. If the
Court keeps this in mnd and feel's satisfiedthat it can act on
the evidence of the prosecutrix. There is no rule of |aw or
practice incorporated in the Indian Evidence Act, 1872 (in
short ' Evidence Act’') sinmilar to illustration (b) to Section 114
which requires it to ook for corroboration. If for some reason
the Court is hesitant to place inplicit reliance on the
testinony of the prosecutrix it may look for evidence which

may | end assurance to her testinony short of corroboration
required in the case of an acconplice. The nature of evidence
required to lend assurance to the testinony of the prosecutrix
nmust necessarily depend on the facts and circunstances of

each case. But if a prosecutrix is an adult and of ful
understanding the Court is entitled to base a conviction on her
evi dence unless the sane is own to be infirmand not
trustworthy. If the totality of the circunstances appearing on
the record of the case discloses that the prosecutrix does not
have a strong notive to falsely involve the person charged, the
Court should ordinarily have no hesitation in accepting her

evi dence. This position was highlighted in State! of

Mahar ashtra v. Chandraprakash Kewal chand Jain (1990 (1)

SCC 550).

Sub-section (2) of Section 376 makes sonme special case
of rape punishable with nore stringent punishment. Sub-
section (2) Section 376 reads as foll ows:

"376(2) Woever, --

(a) being a police officer commts rape\027

(i) within the linmts of the police station
to which he is appointed; or

(ii) in the prem ses of any station house
whet her or not situated in the police
station to which he is appointed; or

(iii) on a wonan in his custody or in ne
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custody of a police officer
subordinate to hinm or

(b) being a public servant, takes advantage of
his official position and conmts rape on a
worman in his custody as such public servant

or in the custody of a public servant
subordinate to him or

(c) being on the managenment or on the staff of
a jail, remand hone or other place of custody
establ i shed by or under any law for the time
being in force or of a worman’s or children’s
institution | akes advantage of his officia
position and comrits rape on-any inmate of

such jail, remand home, place or institution

or

(d) being onthe nmanagenment or on the staff of
a hospital , takes advantage of his officia
position and comrits rape on a wonan-in that
hospital; or

(e) comits rape on-a worman know ng her to
be pregnant; or

(f) comts rape on a woman when she is
under twel ve years of age; or

(g) commits gang rape,

shal | be punished with rigorous inprisonnent
for a termwhich shall not be less than ten
years but which nay be for |life and shall also
be liable to fine."

One of the categories which attracts nore stringent

puni shnment is the rape on a worman who is pregnant.  In/ such
cases where comm ssion of rape is established for operation of
Section 376(2)(e) the prosecution has to further establish that
accused knew the victimto be pregnant. In the instant case
there was no such evidence led. The Trial Court came to-the
conclusion that there was "full possibility" of the accused
knowing it. There is a gulf of difference between possibility
and certainty. Wile considering the case covered by Section
376(2)(e) what is needed to be seen is whether evidence

est abl i shes knowl edge of the accused. Mere possibility of

know edge is not sufficient. When a case relates to one where
because of the serious nature of the offence, as statutorily
prescri bed, nore stringent sentence is provided, it nust be
establ i shed and not a possibility is to be inferred.. The

| anguage of Section 376(2)(e) is clear. It requires prosecution
to establish that the accused knew her to be pregnant.  This i's
clear fromthe use of the expression "knowi ng her to be
pregnant”. This is conceptually different that there is a
possibility of his know edge or that probably he knew it.
Positive evidence has to be adduced by the prosecution about
the know edge. In the absence of any material brought on
record to show that the accused knew the victimto be

pregnant Section 376(2)(e) |IPC cannot be pressed into service.
To that extent the judgnent of the Courts bel ow are
unsust ai nabl e. However, m ni nrum sentence prescribed under
Section 376(1) IPCis clearly applicable.

Wth the nodification of sentence by reduction from 10
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years to 7 years, the appeal is dismssed.




