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PETI TI ONER
SMT. SAVI TRABAI BHAUSAHEB KEVATE AND  OTHERS

Vs.

RESPONDENT:
RAI CHAND DHANRAJ LUNJA

DATE OF JUDGVENT: 15/ 12/ 1998

BENCH
S. SAGH R AHVAD, & M JAGANNADHA RAQ.

JUDGVENT:

M JAGANNADHA RAO
Leave granted.

This appeal is directed against the judgnment of the High
Court of Bonbay /in Wit Petition 3714 of 1982 dated
17.04. 1997. By that' judgnment the | earned Single Judge set
aside the judgment of the 2nd Addl. Small -~ Causes Court,
Pune in Civil Suit No. 1285 of 1979 dated 02.12.1981 as
affirmed by the District Court, Pune in Cvil  Appeal No.
266 of 1982 dated 20.10.1982. The trial court had decreed
the suit filed by the appellants for ~eviction of the
respondent on the ground of bona fide requirenent and the
said judgment was affirmed by the District Court. These two
judgrments were set aside by the H gh Court under Article 227
of the Constitution of India. 1t is this judgment of the
Hi gh Court that is challenged in thi's appeal

We shall refer to the facts briefly:

The suit prem ses consist of a shop bearing
No.4 on the ground floor of a house at Pune. ~ The
shop was |et out by the predecessor in-title of
the appellants, Sri Kevate to the respondent on a
nonthly rent of Rs. 75/- for running a grocery
shop. The said Kevate wote a letter to the
respondent on 8.3.1978 that the respondent had
closed the shop for nore than a year, and that he
was not using the sane for the purpose for ~ which

it was let out. Later, Shri Kevate sent a
regi stered notice on 27.3.1979 terninating the
t enancy w.e.f. 01. 04. 1979 and asking t he
respondent to vacate the shop. As respondent

failed to vacate the shop, the said Shri Kevate
filed the present Civil Suit before the Snal

Causes Court, Pune under Section 13(1)(g) and (k)
of Bombay Rents, Hotel and Lodgi ng House, rates
Control Act, 1947 (hereinafter called the Act).
According to himthe shop was is necessary for his

son Madhukar to start busi ness. During the
pendency of the suit, Shri Kevate expired and the
appel l ants, including the said Madhukar cane on

record as plaintiffs, being his legal heirs. The
parties |led oral and docunentary evidence in the
trial court. The learned trial Judge by judgnent
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dated 2.12.1981 held that the appellant failed to
prove that the shop was cl osed continuously for
nore than 6 nonths prior to the filing of the suit
and hence the claimunder Section 13(1) (k) was
liable to be rejected. However, in regard to the
claim for bona fide requirenent under Section
13(1)(g), the Ilearned trial Judge held that the
requirenment of the plaintiff, namely for his son
Madhukar to start a business, was a bona fide one.
It was also held that the hardship to the
appellant’s son Madhukar was nore than t he
hardship to the respondent- tenant. The eviction
suit was decreed. On appeal, the learned District
Judge confirmed the said judgnent holding that
since the famly was already in business, there
was no question of the appellant’s son Madhukar
not having the necessary experience and capita
for running business.  The learned District Judge
al so held that the respondent had another shop in
Ganesh ~ Pet h which was flourshing and, therefore,
no hardshi p would be caused to the respondent if a
decree for —eviction was passed. VWhen t he
respondent ~noved the H gh Court under article 227
of the Constitution of India, the |earned Single
Judge of the H gh Court allowed the wit petition
holding that there was no material on record
showing 'as to why the |landlord did not occupy a
particul ar . shop of his which had fallen vacant in
the year 1976. According to the H gh Court, the
| andl ord’ s ~son Madhukar could have started his
business in that shop in 1976 if there was really
a bona fide need. |I|nasnuch as the said shop which
fell wvacant in 1976 was not ~occupied by the
l andl ord’s son Madhukar, the H gh Court cane to
the conclusion that the need of the landlord was
not bona fide. Accordingly, the judgnents of both
the lower courts were set aside and the /eviction
suit was disnissed

In this appeal, |earned counsel- for the
| andl ord -appellant contended that the H gh Court
ought not have reversed the finding of fact
arrived by the lower courts which finding was
based on evidence. It was also argued that the
H gh Court erred in thinking that Mdhukar, the
landl ord’s son could have occupi ed” the shop
vacated by a barber in 1976 inasnuch as Madhukar
was still in college in 1976 and was not ready to
start any busi ness.

On the other hand, |earned counsel for the
respondent contended that the |andlord ought to
have occupied the shop vacated by the barber in
1976 and nmade his son Madhukar to start his
busi ness there. According to |earned counsel, the
conclusion arrived at by the Hgh Court was
consi stent with the evidence.

The point for consideration is: whether the
Hi gh Court erred in reversing the concurrent
findings of fact of both the |Iower courts and in
holding that the landlord did not bona fide
require the shop?
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From the above facts, it is clear that both
the courts have arrived at concurrent findings of
fact regarding the bona fide need of the Iandlord,
nanely, to enable his son Madhukar to start a
busi ness. The High Court has reversed the said
finding on the salutary ground that the |[|andlord
has not occupi ed the shop vacated by the tenant,
nanmely a barber, in 1976 which he coul d have given
to his son Madhukar to start business.

In our view, the High Court was wong in its
assunption that  Madhukar could have started a
business in 1976 for the following reasons.
Nunber of w tnesses were exam ned on behalf of the
| andl ord- whose evi dence was accepted by the trai
court and the first appellate court. But the nost
i nportant -~ part of _the evidence which the High
Court —omitted to - consider was the follow ng
statet nent of Madhukar:

"Why my father did not retain the prem ses |et
out to /thebarber, | cannot say. It is a fact
that ny father was requiring the suit prem ses, as
| did not conplete education at that tinme."

From the above evidence of the landlord s son
Madhukar it is clear that by 1976 the said
Madhukar had not conpl eted his education and was
not ripe enough to start a business. It was only
in 1979 that the said Madhukar conpleted his
education, and the |andlord thought of making
Madhukar to start a business in the suit shop and
gave a notice for eviction and filed the | present
suit in 1979. Therefore, it is clear that the
assunption of the H gh Court that the  |andlord
could have given the shop which fell ~vacant in
1976 to his son Madhkur is-the contrary "to the
evi dence placed on record.

The above evidence of the landlord s son
Madhukar was the reason for the trial court
ordering eviction. This is what-the trial ~court
st at ed.

"By the time the suit cane to be filed by the
deceased, the plaintiff-Mudhukar had  not ~ taken
B.A. degree."

This was affirned by the appellate court. The
High Court erred in setting aside the concurrent
findings of both courts.

For the aforesaid reasons the judgment of the
Hi gh Court cannot be sustained. W accordingly
set aside the sane and restore the judgment of the
trial court as affirmed by the appellate court.

The appeal is accordingly all owed.
The | earned counsel for the respondent-

tenant, however, subnitted that some tinme may be
granted to respondent to vacate the prem ses. W
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accordingly grant tinme up to 30th June, 1999 for
the respondent to vacate the suit shop subject to
the condition that the respondent files an
undertaking in this Court within 2 weeks from
t oday. If the said undertaking is not filed
within the said period of 2 weeks or in the event
the conditions nentioned in the said undertaking
are conmitted breach of, the order granting tine
up to 30th June, 1999 shall stand recalled and the
appellant will be entitled to execute the decree
of the trial court as affirmed by the appellate
court.




