REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClviL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 7706 OF 2013
(Arising out of SLP(C) No.30361/2012)
BHAJAN SI NGH Appel | ant (s)
: VERSUS:
STATE OF UTTARAKHAND & ORS. Respondent ('s)
JUDGMENT
H. L. Gokhale, J.
Leave granted.
2. This appeal by speci al | eave seeks to

chal l enge the judgnent and order dated 9.8.2012
rendered by a Division Bench of the Utarakhand H gh
Court dismssing Wit Petition (S/B) No.153 of 2012.
That wit petition was filed by the appellant herein
seeking to challenge the appointnment of respondent
No.4 herein to the post of Mnaging D rector of the
U tarakhand Peyjal Sanshadhan Vikas Avam N rnman
Nigam (“Niganf for short). There were various

prayers in the wit petition. Prayer (A) was to call

Page 1



for the record of the selection proceedings and
reconmendat i ons of t he Sel ection Conmittee
constituted on 2.5.2012 by the Governnment of
U tarakhand for selection to the post of Managing
Director and after examning the legality and
validity of selection process, recommendations to
quash these reconmendations. Prayer (B) challenged
repatriation of the appellant to the post of Chief
Engi neer which was his substantive post from his
officiating position of Managing Director. Prayer
(O essentially sought consi deration of t he
appellant for the post of Mnaging Director, if

found fit for the said post.

3. The facts leading to this appeal are this
W se - The appellant as well as respondent No.4 both
j oi ned as Assistant Engineers in the Respondent No. 2
Ni gam The appellant joined sonetines in 1984
whereas respondent No.4 joined in 1977. Over the
years, they have risen in rank and the appellant,
who bel ongs to a Schedul ed Cast e, becane
Superi nt endi ng Engi neer on 4.7.2002 wher eas
respondent No.4 cane to that position on 2.7.2008

Subsequently the appellant becane Chief Engi neer on
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8.2.2005 which post he is presently continuing to
occupy. As far as respondent No.4 is concerned, he
cane in that position on 20.1.2011. He could becone
Managing Director on 3.5.2012 pursuant to the
Departnental Pronpbtion Committee’s decision. The
appellant was officiating as the Managing Director
at the relevant tine, he was anongst the officers
who were considered for pronotion and it is his case
that he deserved to be selected and not the

respondent No. 4.

4. The chal | enge to t he appoi nt ment of
respondent No.4 is two-fold. Firstly that under the
relevant rules regarding the consideration for
pronotion to the post of Mnaging Director, mninum
8 years of service as Chief Engineer is required

which respondent No.4 did not have. It is also
pointed out that respondent No.4 cane in the
position of Superintending Engineer nuch after the
appel l ant becane Chief Engineer. This being the
position, the submssion is that respondent No.4 was
not eligible for being considered for the post of

Managi ng Director.
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5. Be that as it may, the second challenge to
t he appoi nt nent of respondent No.4 was to the manner
and merits of the selection of respondent No.4 for
the post of Managing Director and in our view, this
is a much nore basic objection which we nust | ook
into. There are rules framed for the appointnment to
the post of Managing Director known as the
U tarakhand Peyjal Sanshadhan Vikas Avam N rnman
Ni gam (The Post of the Mnaging Director) Rules,
2011. They are framed under Section 96 read wth
sub-section (2-A) of Section 4 of the Uttar Pradesh
Water Supply and Sewerage Act as applicable to the
State of Uttarakhand. Rule 3 of these rul es provides
that the selection to the post of Mnagi ng Director
shall be made through a Selection Commttee which
wi Il conprise of 5 persons, nanely:

(a) Chief Secretary to the State Governnent
(b) Principal Secretary/ Secretary to the
State Governnent in the Water Supply Depart nent
(c) Princi pal Secretary to the State Governnent
in

the Public Enterprises Departnent

(d) Princi pal Secretary/ Secretary to the
State Governnent in the Personnel Departnent
(e) An expert nom nated by the Chief Secretary
to
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the State Gover nnment.

6. These Rules also provide for an officer
bel onging to the Schedul ed Castes or other backward
cl asses of citizens, nom nated by the Chief
Secretary to be on the Commttee if the officers
referred to in clauses (a) to (e) do not belong to
any Schedul ed Caste or other backward classes. Rule
4 of these Rules provides that only those Engineers
of the Nigam shall be eligible for selection to the
post of Managing D rector who, anobngst others, as
per sub-clause (3) are holding the post of Chief
Engi neer Level-11 in the Nigam and have conpleted at

| east 25 years of continuous service as Assistant

Engi neer, Executive Engi neer, Superi nt endi ng
Engi neer and Chi ef Engi neer Level-11 in the N gam
7. It is Rule 5 of these rules which is nore

relevant as far as this case is concerned. This Rule
reads as foll ows:

“5(1) Selection for appointnent to the
post of +the Managing Drector of the
Ni gam shall be made on the basis of
merit.

(2) The ‘Merit’ shall be assessed mainly
on the basis of integrity of the officer,
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| eadership qualities and capability to
take quick decision, technical know edge
of t he subj ect, speci al
achi evenents/contribution and capacity to
execute the work easily like qualities.
Entries in the Annual Character Rol
special entries, other records avail able
in the personal file and other facts
brought to the notice of the Departnenta
Promotion Committee shall be considered
for the purpose.

(3) The Principal Secretary/ Secretary to
the State Governnent in the Drinking
Wat er Departnent shall prepare a |ist of
eligible person and place it before the
selection conmttee referred to in Rule
3, along with their character rolls and
ot her records pertaining to them

(4) The Sel ection Comm ttee shal
consi der the cases of eligible persons on
the basis of the character rolls for ten
years imedi ately preceding the year in
which the selection is made and other
records, referred to in sub-rule (2).

(5 Annual entries of at |east 08 years
out of the last ten years entries during
the period of service on the post just
below the pronotional post nust be
avai | abl e.

(6) For the purpose of assessnent of the
annual entries of the character rolls,
the entries of the entire service period
of the officers shall be taken into
consi deration, however, the entries of
the last 10 years shall be given speci al

consi derati on. The entries shall be
categori zed as “Qutstanding’, “Very
Good’ ‘ Good’ Fair/ Satisfactory and
‘Adverse’. For entries of 12 nonths 10
marks for ‘Qutstanding’, 08 nmarks for
‘“Very Good’, 5 marks for ‘Good’, zero
marks for ‘satisfactory/fair’ and 05

negative marks for ‘adverse’ entry shal
be awarded. The marks obtained for the

period less than 12 nonths shall be
deducted from the total narks of nonths
for which the entries are assessed, in
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the ratio of 12. The average nonthly
mar ks shall obtained by total nunber of
nont hs (the entries of which are
assessed) and by multiplying the sane by

12 average annual marks  shal | be
obtai ned. The O ficer securing nore than
08 aver age annual mar ks shal | be
considered fit for selection on the basis
of nerit. Senior nobst in the cadre
anongst the persons who are considered
fit for selection shall be recomended

for appoi ntment agai nst the post.

(7) The nane of the candi date, whose even
one out of he two entries imediately
before the year of selection is adverse
or whose integrity during the last five
years preceding the year of selection is
doubtful in the annual confidential entry
or by special adverse entry, shall not be
consi der ed.

(8) | f in selection on nerit, any
candi date has been pushed down, he/she
shall be inforned that he/she has been
reconmended on account of non-
availability of post or being classified
under ‘Unfit’ category for pronotion, as
the case may be.”

8. It was submtted on behalf of the appellant
before the H gh Court that three charge-sheets were
pendi ng agai nst respondent No.4, and the pendency of
the charge-sheets was certainly a factor which had
to be considered while deciding the nerit of
respondent No.4. This was an aspect which was
required to be placed before the concerned Sel ection

Committee which was to decide the pronotion to the

post of Managi ng Director.
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9. It was pointed out that the first charge-
sheet was franmed on 5.12.2011 which contained three
serious charges with respect to the irregularities
commtted by the respondent No.4 as the Menber
Secretary of the Zonal Tender Commttee when he was
t he Executive Engineer in the Construction D vision,
Pauri, during 1.6.1995 to 19.7.2007. Charge No.l1
thereof all eged of not conplying wth the
departnental procedure for deciding the tenders
concerning the work of laying and jointing of
pi peli nes and appurtenant works from Nanghat source
to Mol thaghat wunder Nanghat Potable Wter Supply
Schenme, resulting into avoidable delay in reaching
the benefits of the schene to the general public.
Charge No.2 was regarding the procedure for
inviting, opening and acceptance of the tenders and
non- conpl i ance t her eof requiring re-tendering,
concerning the same Nanghat Potable Wter Supply
Schenme, resulting into cost over-run and tine over-
run. Charge No.3 was regarding the manner in which
the technical bids were decided concerning the said
Schenme, ultimately resulting into loss of Rs.49.17

lacs to the N gam and benefiting the contractors.
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These objections were raised in the Audit Report of
2008- 2009 and accepted by the Accountant GCeneral.
Thi s charge-sheet called upon the respondent No.4 to
inform the undersigning Inquiry Oficer in witing
whet her he wanted to exam ne or cross-exam ne any
W tness. Evidences in support of the charges were
menti oned along with the charges. The charge-sheet
al so required the respondent No.4 to submt witten
statenent. The charge-sheet was signed by the
Inquiry O ficer for and on behalf of the N gam and
was approved by the Chairman of the said N gam
whose approval and signatures are also to be seen by

the side of the signatures of the Inquiry Oficer.

10. It is material to note that no reply was
filed to this charge-sheet by respondent No.4. The
Selection Commttee net on 2.5.20012 and respondent
No.4 was reconmmended for being appointed by its
recommendation dated 3.5.2012. It was specifically
mentioned in paragraph 4 of the wit petition that
t he second char ge- sheet was dat ed 3.3.2012
concerning the working of respondent No.4 during the
period 18.9.2000 to 19.7.2007 in respect of Birokhal

Goup of Villages Pumping Water Supply Schene and
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the third charge-sheet dated 9.4.2012 was concerning
the schene of utilization of sewage for irrigation
pur pose for the Veer Chander Singh Garhwali Audyogi k
University during 18.11.2000 to 30.6.2007. The
subm ssion on behalf of the appellant was that this
mat eri al , namel vy, that the charge-sheets were
pendi ng agai nst respondent No.4, was not placed
before the Selection Committee at all. There is no
di spute, whatsoever, that respondent No.4 had not
replied to the charge-sheets nor with respect to the
fact that pendency of the charge-sheets against
respondent No.4, was not brought to the notice of
the Selection Committee. The Division Bench of the
Hi gh Court has given inportance only to the aspect
of seniority of the engineers concerned, and
al though the issue with respect to the integrity of
the officer, to be appointed to the high position of
Managing Director, was raised in this wit petition
the sane has been decided against all canons of

settled | aws.

11. (i) Various affidavits were filed on behalf of
the respondents in the H gh Court. One Shri S. Raju,

S/fo Shri S. Subbiah affirmed two affidavits on
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26.6.2012. One affidavit he affirned in his capacity
as Principal Secretary, Departnent of Pey Jal, on
behal f of Respondent No. 1 Governnent of Uttrakhand.
I n paragraph 17 thereof he stated as foll ows: -

“17. That perusal of the letter dated
5.12.2011, 3.3.2012 and 9.4.2012 do not
mention that these letters have been issued,
or the alleged charge sheets wth these
letters have been issued, under any
di sci pl i nary proceedi ngs. These letters do
not also nention that prior to issuance of
these letters at any point of tinme an
expl anation fromrespondent No. 4 was call ed
for or any order of initiating disciplinary
proceedi ng was i ssued, as such the Princi pal
Secretary or the Governnment on receiving the
proposal cane to the conclusion that the
said letters/all eged charge sheets cannot be
deened to have initiated any disciplinary
proceedi ng against respondent No. 4 and
accordingly the sane was not nentioned in
the note before the Selection Cormittee.”

The officer has sought to contend that these charge
sheets do not nention that they have been issued
under any disciplinary proceedings. By stating so
he has betrayed his ignorance of the |egal position
that the disciplinary proceedings begin with the
I ssuance of the charge-sheet. He has further stated
that prior to issuance of the charge sheets no
expl anation was called from respondent No. 4, nor

any order of initiating disciplinary proceedi ngs was

i ssued. Now, this is a matter of the procedure to
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be followed by the concerned authority while
initiating the disciplinary proceeding. In a given
case a show cause notice may be issued, prior to the
i ssuance of the charge sheets, but that is not the
rule. In any case, it is the Principal Secretary
of the Departnent who in his capacity as the
Chai rman  of the Ngam was the D sciplinary
Aut hority. He has counter signed on the charge
sheet . The affidavit is a mserable attenpt to
explain as to why the charge sheets were not
nentioned in the note placed before the Selection

Committee by the then Secretary of the Departnent.

(1) In another affidavit affirmed by him on the
sanme day in his capacity as the Chairman of the
Ni gam he stated in paragraph 4 thereof that he had
joined the duties on the present post on 1.5.2012
and his predecessor in office at the relevant point
of time, was one M. Upal Kumar Singh, |AS. In
paragraph 5 of this affidavit he stated that he had
gone through the concerned file and upon perusal of
the files it appeared to him that the three draft
charge sheets were prepared. He has further stated

that the three draft charge sheets were sent to the
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then Chairman for approval by the petitioner, and
the then Chairnman had approved the sane and sent it
with his covering letter to respondent No. 4 for
calling his explanation before initiation of any
di sciplinary proceeding in the matter. |In paragraph

9 he specifically stated anongst others as follows: -

“9. ....The said charge sheets appear
to have been approved and sent by the
then Chairman to the respondent No. 4 for
calling his explanation before comencing
any disciplinary proceedings in the
matters. No Enquiry Oficer has been
appointed in the matter till now.
Thus, in so many words, while explaining his own
position, he has contradicted the previous Secretary
through this affidavit. On reading these two
affidavits one thing is very clear that charge-
sheets were approved by the then Chairman and
thereafter sent to the respondent No. 4 calling for
his expl anation, though for the reasons best known

to the Nigam the disciplinary proceedings have not

proceeded t hereafter.

(ii1) As far as respondent No. 4 is concerned he
affirmed an affidavit in reply and anobngst others

gave an explanation on the allegations contained in
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three charge sheets. He has however not denied
havi ng received these charge sheets. He has al so
not stated that he has filed any reply to these

char ge- sheet s.

12. In paragraph 2 of the inpugned judgnent the
Hi gh Court noted the contention that under Rule 5 of
the Rules concerning appointnent to the post of
Managing Director, the Selection Conmttee has to
|l ook into the nerit of the candi date concerned. I t
al so noted the contention on behalf of the appell ant
that the Selection Commttee was not in the know of
the three charge sheets, and it did not have the
appropriate opportunity to determne the integrity
of the selected candi date. In paragraph 3 of its
j udgnment however the Court observed that it is true
that if the selectors had | ooked into those charge
sheets, they may have reacted in sone other manner.
At the sane tinme the Court held that nere issuance
of a charge sheet does not affect integrity of an
enpl oyee of a statutory authority. Thereafter, the

court observed in paragraph 3:-

“3... Law requires selectors to ignore
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al together a charge-sheet issued agai nst
a Governnent enployee in as nuch as, the
sane bears only an accusation agai nst him
and integrity of a person cannot be
guestioned only on the basis of an
allegation or insinuation against him
The Rules, it was not contended, debarred
consi derati on of a candi dat e for
pronotion against whom a disciplinary
proceedi ng i s pending.”

And then in paragraph 4 and 5 as foll ows: -

“4. W think that integrity of the
of ficer, to be |ooked at by the

selectors, is such integrity, which is
reflected in the records of the candi date
appeari ng before the selectors. |ssuance

of a charge sheet may be reflected in the
record, but the substance of the charge-
sheet cannot be treated as part of the
record. As aforesaid, nere issuance of a
char ge- sheet does not prevent t he
selectors from selecting a candidate
agai nst whom the charge-sheet has been
I ssued.”

“5. We, accordingly, find no scope
of interference with the selection under
challenge nerely on the basis that the
charge-sheets, thus issued, were not
pl aced before the selectors.”

13. M. Subba Rao, | earned counsel for the
appel l ant submtted that these observations of the
Hi gh court were totally contrary to the law laid
down by this Court. If an enployee is facing a
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char ge- sheet, and is called wupon to give an
explanation, surely such an enployee cannot be
considered for pronotion at that stage. Hs claim
for pronotion will have to be kept in sealed cover
as held by a bench of three Judges of this Court in

Union of India Vs. K V. Jankiraman & Os., reported

in (1991) 4 SCC 109. The present case is clearly
one of suppression of the relevant material and not
bringing it before the Selection Commttee. Thi s
made the selection of the respondent No. 4 still
nore venerable. The view taken by the H gh Court is

totally untenable and the judgnent had to be set

asi de.
14. On the other hand, it was submtted by M.
Ranjit Kumar, |earned senior counsel appearing for

respondent No.4 that the subm ssions advanced in the
H gh Court were mainly with respect to the issue of
seniority. He contended that, in any case, the
charge-sheet dated 5.12.2011 was not issued by the
Disciplinary Authority and may not be taken
cogni zance of. Now, as can be seen, it is the
Chairman who is the Disciplinary Authority, and the

charge-sheet bears the signatures of the Chairnan
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approving the charge-sheet. Hs signature is
appended side by side with the signature of the
Inquiry O ficer, and therefore the subm ssion has to
be rejected. It was further submtted that the
charge-sheet was a notivated docunment and it was an
attenpt by the appellant herein to see to it that
respondent No.4’s career is danamged. It was pointed
out that the appellant hinself was officiating as
Managing Director at the relevant time and,
t herefore, he had chosen to rake up these

controversies at that very tine.

15. It is not possible to accept this subm ssion.
The charges in the charge-sheet are concerning the
period starting from 2006 onwards. Watever was the
def ence of respondent No.4, he ought to have replied
to the charge-sheet, and he could not have decided
it for hinself that since according to him the
charge-sheet was not issued by the Disciplinary
Aut hority, he was going to ignore the sane. Nothing
prevented him from placing on record his view point
that the charge-sheets were notivated. That apart,
as 1s seen from the record, the Chairman of the

Ni gam had signed on the charge-sheet approving the
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same and it is, therefore, that the Inquiry Oficer
had issued the charge-sheet. The Chairman of the
Nigam is the Secretary of the \Water Supply
Depart nent. He had taken sonme three nonths’ tine
after the note was put up to him to approve the
charge-sheet. He was also a Menber of the Sel ection
Committee which consisted of 5 senior officers of
the State. It was surely expected of himto bring it
to the notice of the Selection Conmttee that
char ge-sheets were pending against respondent No. 4.
Respondent No.4 may have his defence on the nerits
of the charges. Al that we can say is that the fact
of pending charge-sheets ought to have been placed
before the Selection Committee. In the absence of
such a very vital material being placed before the
Selection Commttee, the Commttee went into the
aspect of determning the nerit wthout having the
benefit of this vital material which was against
respondent No. 4. If these charge-sheets were nade
avail able to the Commttee, it would have taken its
decision after considering the sane, and the

principles laid down by this Court in Union of India

& Os. Vs. KV. Jankiraman & Os., (supra) would

have squarely applied to respondent No.4’s case. Hi's
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claimfor pronotion would have been kept in a sealed
cover and he woul d have been asked to wait until the

enquiry was conpl ete.

16. (i) As held in paragraph 29 in Jankiraman’s case
(supra):

“An enpl oyee has no right to pronotion.
He has only a right to be considered for
pronotion. The pronotion to a post and
nore so, to a selection post, depends
upon several circunstances. To qualify
for pronotion the least that is expected
of an enployee is to have an unbl em shed

record. That is the m nimum expected to
ensure a cl ean and efficient
adm nistration and to protect the public
i nterest.”

(ii) On the sealed cover procedure this Court
observed in paragraph 16 of the said judgnent as
foll ows: -

“16. On the first question, viz. as to
when for the purposes of the seal ed cover
procedure t he di sci plinary/crimnal
pr oceedi ngs can be sai d to have
commenced, the Full Bench of the Tribunal
has held that it is only when a charge-
meno in a disciplinary proceedings or a
charge-sheet in a crimnal prosecution is
issued to the enployee that it can be

sai d t hat t he depart nent al
proceedi ngs/ cri m nal prosecution IS
initiated against the enployee. The

seal ed cover procedure is to be resorted
to only after the charge-neno/charge-
sheet IS i ssued. The pendency  of
prelimnary investigation prior to that
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stage will not be sufficient to enable

the authorities to adopt the seal ed cover

procedure. W are in agreenent with the

Tri bunal on this point...”
In the present case the respondent No. 4 was served
with three charge sheets. As per the above dicta,
the departnental proceedings will therefore have to
be deenmed to have been initiated against him The
Ni gam cannot sit over the charge sheets or keep them
in a wapper, and not disclose to the selection
commttee until the charge sheets are either dropped
or proceeded further. Once a departnental proceeding

is pending, the claim of the enployee concerned for

pronotion will have to be kept in a seal ed cover.

17. It was also submtted that the charge-sheet
dated 5.12.2011 was in fact a show cause notice. W
are not inpressed at all by this subm ssion which is
in fact negated the second affidavit of Shri S
Raju. In any case, whether it was a charge-sheet or
a show cause notice, it was a docunent inputing
al | egati ons agai nst respondent No.4. Wen any high
officer is to be appointed to the position of
Managi ng Director, obviously his integrity has to be

gone into and the mterial whichever is there,
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either in his favour or against him has to be
pl aced before the Selection Conmittee. The Chairnan
of the N gam has certainly not conducted hinself
appropriately in not placing these charge-sheets
before the Selection Commttee. |In absence thereof,
the nerit (including absence of 1it) which was
required to be assessed could not be assessed

correctly.

18. Rule 5(2) of the Rules noted above speaks of
merit being assessed mainly on the basis of —

(i) integrity of the officer;

(ii1) leadership qualities

(iii) capability to take quick decision

(iv) technical know edge of the subject;

(v) special achievenents/contribution and capacity to
execute the work easily and like qualities.
Thereafter, it states in terns that the entries in
the Annual Character Roll, special entries, other
records available in the personal file, and other
facts brought to the notice of the Departnenta
Promotion Conmittee shall be considered for the
purpose of assessing the nerit. The rule is

sufficiently wide and requires that everything which
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is relevant for assessing the nerit, has to be
placed before the Selection Conmttee. The rule
clearly states that all these facts are to be
brought to the notice of the Departnental Pronotion
Committee and the Commttee has to consider all the
material before deciding whether the officer was

suitable for pronotion.

19. The Principal Secretary to the Water Supply
Departnent is the Chairman of the N gam He was
respondent No. 3 to the Wit Petition and 1is
respondent No. 3 in this CGvil Appeal. He was fully
aware of the charge sheets pending against the
respondent No. 4. In fact he had signed the sane.
It was his duty and responsibility to place these

charge sheets before the Selection Committee of

which he was a nenber. If the Secretary of the
depart nent suppr esses t he rel evant mat eri al ,
obviously the selection will not be on nerit. This

in fact raises a serious doubt about the integrity
of the then Chairman of the N gam In the
ci rcunstances we expect the respondent No. 1 State
of Utrakhand to hold appropriate inquiry as to why

the Chairman of the Nigam did not place the rel evant
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material before the Selection Conmmttee and take

necessary correct i ve neasure.

20. We are equally or nore appalled at the manner
in which the concerned division bench of the Hi gh
Court has handled the matter. The High Court has
totally ignored the law on this aspect. The
relevant rule No. 5 was brought to the notice of the
H gh Court. Subm ssions were nade thereon, and yet
the H gh Court held that the law permtted the
selectors to ignore altogether the charges in as
much as according to the Division Bench, the sane
bears only an accusation against him and that the
integrity of a person cannot be questioned only on
the basis of an allegation against him As st ated
earlier we are not concerned with the nerits of the
al | egati ons. The Selection Conmittee was not
apprised of the three charge sheets at all. Thi s
was clearly in breach of Rule 5, and the H gh Court

has erred in ignoring this aspect.

21. In view of these facts, the selection of
respondent No.4 was clearly faulted. The selection

was in breach of the requirenents of Rule 5 and,
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therefore, it wll have to be set aside. The Hi gh
Court has also seriously erred in not allowi ng the
wit petition of the appellant herein. In the
circunstances, we allow this appeal, set aside the
judgnent rendered by the D vision Bench of the
Uttarakhand Hi gh Court. Prayer (A made in the wit
petition wll stand granted, nanely, that the
selection and appointnent of respondent No.4 wll
stand set aside. Inasnuch as respondent No.4 has
worked all this tinme as Mnaging Director, whatever
salary and enol unents he has received, though on the
basis of a faulty selection, wll not be recovered
from him However, as a consequence of this order,
he will now be imrediately placed in the position
whi ch he was occupying prior to his selection as
Managi ng Director of the Nigam It will be for the
Nigam to call for another Selection Commttee and
consi der whosoever are the eligible officers. Their
full record will be placed before the Selection
Committee, and thereafter it wll be decided as to
who should be selected as the Mnaging D rector of
the Nigam The appeal is allowed in these ternms,
wth costs. Respondent No.4 wll pay cost of

Rs. 50, 000/ - and Respondent No.2 N gam wi |l pay cost
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of Rs.50,000/- to the appellant. Respondent No. 2
wll be at liberty to recover this anobunt of cost

fromthe then Chairman of the N gam

22. Before we concl ude, we nust accord our
di stress and shock at the manner in which the facts
have unfolded in this rmtter. The public
corporations like the Wter Supply and Sewerage
Board enter into the contracts of hundreds of crores
of rupees. The persons occupying high positions
therein such as that of Managing Director have a
great responsibility to see to it that these schenes
are inplenmented honestly and expeditiously. After
67 years of independence, Indian cities and vill ages
continue to have a serious problem of getting good
potable water to drink. There is also a serious
problem of having a proper sewerage system The
officers at the high level have a good salary and
per qui si t es. They have got to be above board. To
qualify for pronotion to such posts, the mninmm
that is expected is to have an unbl em shed record.
The law and procedure of selection to such posts
when there are allegations against the candidates,

was |laid down in Jankiraman's case (supra), way back
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in the year 1991. If the high ranking officers cone
out with a devise to circunvent the Ilaw by
suppressing the pendi ng charge-sheets agai nst
favoured candidate, 1t is a serious nmatter. The
Chairman is supposed to be an IAS Oficer. These
of ficers are given a protection under t he
Constitution itself. If such officers are to act in

breach of the law laid down by this Court, it would

result into officers of doubtful integrity getting
into higher positions. Luckily, in this present
matter, the petitioner who is an interested

candi date contested the appointnment of respondent
No.4 and which is how the suppression of the

material canme into |ight.

23. Having decried the role of the then Chairnman
of the Nigam we cannot renmain oblivious of the fact
that a division bench presided over by the Chief
Justice of the High Court has condoned such serious
breaches in approving the suppression of the
relevant materi al from the selection commttee,
which is nost unfortunate and deplorable to say the
| east. Such judgnents would |lead to the approval of

t he appoi ntnent of persons of doubtful integrity in
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hi gher adm nistrative positions. Apart from that,
it will lead the people to doubt the integrity of
the judges as well. Citizens have a faith in the

judiciary because it is expected to render justice
even- handedl y. The nenbers of higher judiciary are
granted a constitutional protection so that they
function without fear and favour and not m s-apply
the law. It is such orders which bring the judiciary
into disrepute. W rather refrain from saying

anyt hi ng nore.

(J. CHELAMESWAR)

New Del hi ;
August 27, 2013.
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