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ACT:

The Sea Custons Act, 1962, ss. 111, 112, 135--Prosecution
bef ore Magi strate for snuggling gold under s. 135--Coll ector
of Custotm also issuing notice under ss. 111 and 112 to
show cause why contraband gol d shoul d not be confiscated and
penal ty i mposed--issue of notice  whether constitutes
contenpt of crimnal court--whether contravenes Art. 20(3)
Constitution of India, 1950.

HEADNOTE
In Septenber 1966 the Custons authorities seized certain
contraband .-gold fromthe possession of the appellant.

Thereafter the appellant along with certain other persons
was charged before. a Magistrate for offences in connection
with the smuggling of gold under s. 120 B of ~the _I'ndian
Penal Code read with s. 135 of the Sea Custons Act, r. 131-B
of the Defence of India Rules and s. 8 of the Foreign
Exchange Regulation Act. Before the conmrencenent of. the
trial the Assistant Collector of Custons issued a notice to
the appellant to -bow cause why the gold -should not be

confiscated wunder s. Ill of the Sea Custonms Act and why a
penalty -should not be inposed on himunder s. 112 of the
same Act. Ther eupon the appel |l ant under Art. 226 of the

Constitution asked the High Court for a wit of prohibition
restraining proceedings for inposition of penalty on him in
pursuance of the aforesaid notice. The contention was that
-the threatened proceedings (i) anpbunted to contenpt of the
Magi strate before whomthe trial was iminent and (ii) were
in violation of Art. 20(3) inasnuch as he woul d be comnpel | ed
to go into the witness box to rebut the evidence of an
acconplice Wi t ness. The High Court rej ected t hese
contentions, but granted a certificate to appeal to this
Court.

HELD : (i) ldentical issues arise in proceedings for
i mposition of penalty under s. 112(b) of the Sea Custons
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Act, 1962 and in a trial for an offence punishable under s.
135(b) of the sane - Act. |If a person incurs liability
under s. 1 1 1 he may be proceeded agai nst under s. 112(b)
-and also under s. 135(b). Similar issues arise in the
trial for contravention of r. 131B of the Defence of India
Rul es and s. 8 of the Foreign Exchange Regul ati on Act. The
custons officers wll have to enquire into these issues
though the same issues will later be tried by the crimna

court. Section 127 expressly provides that the award of a
penalty under s. 112 is not bar to the-- infliction of
puni shment under s. 135. The -offender rmay be punished
under s. 135 without prejudice to any other action that may
be taken under the Act. [424 E-H

The Custons O ficers were acting bona fide and discharging
their statutory duties under ss. 111 and 112. The power of
adj udi cating penalty and confiscation under those sections
is vested in themalone. The crimnal court cannot make
this adjudication. The issue of the show cause notice and
proceedi ngs thereunder were authorised by the Act and were
not calculated to obstruct the course of justice in any
Court. There was no justification for holding that the
proceedi ngs anounted to contenpt of Court. [425 (]

423

Reg v. Gray, [1900] 2 QB. 36, Arthur Reginald Perera v. the
King, [1951] A.C/ 482-, Saibal Kumar Gupta v. B. K  Sen

[1961] 3 SSCR 460 and S. S. Roy v. State of Orissa, A l.R

1960 S.C. 190, referred to.

(ii) The customns officers have a discretion to stay the

proceedi ngs under ss. \IIl and 112 during the pendency of the
trial in the crimmnal court: 1n the exercise of their
di scretion they had refused to stay the proceedings. It was

not shown that their action was nala fide or arbitrary. The
Court would not issue a mandanus to control this exercise of
their discretion. [425 H

(iii) The proceedings under ss: 111 and 112 could not be
said to be in Violation of Art. 20(3) of ;he Constitution

The possibility of having to enter the witness-box to rebut
the evidence of an acconplice was not such a conpul sion as
woul d attract the Provisions of proceedings from another
person or authority. If an accused voluntarily gives
evidence in his defence he is not being conpelled to be a
witness against hinmself. [The Court however —observed that
different considerations mght arise if the appellant was
summoned by the custons authorities under s. 108 "to give
evidence in the proceedings under ss. |l and 112.1 [426 D
Fl

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1597 of 1967.
Appeal fromthe judgnent and order dated March 31, 1967 of
the Bonbay Hi gh Court in Appeal No. 11 of 1967.

Jethmalani, N H Hingorani and K. Hingorani, for the
appel | ant .

K. G Khandal awala, HH R Khanna and S. P. Nayar, for the
respondents.

The Judgnent of the Court was delivered by

Bachawat, J. This is an appeal by certificate against an
order of the Bonbay Hi gh Court on Letters Patent appea
confirmng an order of dismssal of a wit petition by which
the appellant Tukaram G  Gaokar asked for a wit of
prohibition restraining proceedings for inposition of a
penalty on himfor alleged conplicity in the snuggling of
gold in pursuance of a notice dated Novenber 16, 1966 issued
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under s. 112 of the Sea Custons Act, 1962. The appellant’s
contention is that the threatened proceedings anmount to
contempt of the nmagistrate before whom hi.-, trial for
offences in connection with the snuggling of gold is
i mm nent are and in violation of the constitutiona
protection of Art. 20(3) of the- Constitution. The Hi gh
Court rejected these contentions.

The nmain facts may be stated briefly. On Septenber 14 and
17, 1966, the custons officers raided a nunber of prenises
in the city of Bonbay and seized 65,860 tolas of foreign
gold and sonme cold bangles worth about Rs. 1,14, 20, 270. On
Sept enmber 14. 1966, the appellant was arrested on charges of
conplicity in the snmuggling of (,old and other articles.
After several renands.

424

he was released on bail. On Cctober 6, 1966, the custons
officers lodged a first information report charging the
appel | ant, one John D-Sa and other persons with offences in
connection wth the snmuggling of gold under S. 120B of the
I ndi an Penal” Code read with s. 1 3 5 of the Sea Custons Act,
r. 13 1-Bof the, Defence of India Rules and S. 8 of the
Forei gn Exchange Regul ation Act. The trial of the appellant
on these charges before a nmgistrate is inmmnent. On
Novenber 16, 1966, the, Assistant Collector of Custons,
Preventive Departnent, Bonbay issued 'a notice to the
appellant to show cause why the gold 'should not he
confiscated wunder S, 111 of the Sea Custonms Act and why a
penalty should not be inposed on himunder S. 112 of the
same Act.. The, notice alleged that he acquired possession
of and was concerned.in carrying renoving, depositing,
har bouri ng, keeping, concealing and dealing 'w th gold which
he knew or had reason to believe was |iable to confiscation
under S. IIl and that in relation to such gold he was
knowi ngly concerned in fraudul ent evasion of custons duties
and of the prohibitions inposed under the laws in force.
The notice relied on several documents and the statenment of
John D Sa. The appellant disclains any interest in/'the gold
seized by the custons officers. « He resists the Jinposition
of penalty -on himfor alleged conplicity in the smuggling.
It is quite clear that identical issues arise-in proceedings
for inposition of penalty under s. 112(b) of the Sea Customns
Act. 1962 and in a trial for an offence punishable under s.
135(b) of the same Act. |If any. person acquires possession
of or is in any way concerned in carrying, renoving,
depositing, harbouring. Kkeeping, concealing, -selling or
purchasing, or in any other manner ,dealing with any goods
which he knows or has reason to believe are liable to
confiscation under s. 1 1 1, he may be proceeded against
under S. 1 1 2 ( b) and also, under s. 135(b). On the /sane
set of facts, a penalty may be inposed on the of fender under
s. Il 2 (b) and he maybe punished with inprisonnment-and fine
under S. 135(b). Simlar issues arise in the trial of
of fences for contravention of r. 131-B of the Defence of
India Rules and s. 8 of the Foreign Exchange Regul ati on Act.

The custons officers will have to enquire into these issues,
though the same issues will later be tried by the crimna
court. The Sea Custons Act contenpl at es paral |l e

proceedings of this kind Section 127 expressly provides
that the award of a penalty under s. 112 is not a bar to the
infliction of punishnent under S. 135. The offender may be
puni shed under s. 135 without prejudice to any other action
that may be taken under the Act. The custons officers are
enpower ed to confiscate smuggled. goods and to | evy
penal ti es on persons concerned with the snuggling. They nay
initiate proceedings for confiscation of the goods and for
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penalty though the trial of those persons in a crinina

court for connected offences is inmmnent. The initiation

and continuance of those proceedings in good faith cannot

ampunt to contenpt of the crimnal court. To constitute

contenpt of court, there nust be involved sone "act done or
witing published calculated to bring a court or a judge of
the court into contenpt or to lower his authority" or
somet hing "cal culated to obstruct or interfere with the due
course of justice or the |awful process of the courts", see
Reg v, Gay(’), Arthur Reginald Perera v. The King (2) . The
custons officers did nothing of this kind. They are acting
bone., fide and discharging their statutory duties under ss.
[l and 112. The power of adjudicating penalty and
confiscation under those sections is vested in them alone,
The crimnal court cannot make this adjudication. The,
i ssue of ‘the show cause notice and proceedings thereunder
are aut horised by the Act and are not cal culated to obstruct
the course of justice in any court. W see no justifycation
for holding that the proceedings anbunt to contenpt of
court.

The deci ded cases do not support the appellant’s contention.
In Saibal Kumar Gupta v. B. K Sen (3), it was held that an
enquiry by a special commttee appointed by the Corporation
of Calcutta to enquire in to the conduct of ‘the Conm ssi oner
in the matter of appointnment of nunicipal officers pending
crimnal proceedings against himin respect of certain
of fences did not ampbunt to contenpt of court.’' The specia
conmittee could not be said to hold a parallel enquiry on
matters pending before the court, though the enquiry m ght
extend to those matters incidentally. It nmay be noted that
there was no express provision in the Calcutta Minicipal Act
aut horising a special committee to-hold an enquiry into any

matter in issue before a Court.~ In S S. Roy v. State of
Oissa (4) , a magistrate issued an order restraining the
execution of a warrant of arrest (issued by a civil court.

The order was in excess of his jurisdiction and’ was not
warranted by s. 144 of the Code of Criminal Procedure:. The
court held that he could not be punished for~ contenpt of
court in the absence of wlful error proceeding from
i mproper or corrupt notives In the present case also, the
custons officers are not actuated by any oblique notive.
Moreover, their action is authorised by ss. 111 and 112 and
is not in excess of their jurisdiction

The custons officers have, a discretion to stay the
proceedi ngs under ss. 111 and 112 during the pendency O
the trial in the

(1) [1900] 2Q B. 36. (2) [1951] A.C. 482,488

(3) [1961] 3S.C. R 460. (4) A1.R 1960 S.C. 190,

426

crimnal court. |In the exercise of their discretion they
have refused to stay the proceedings. It is not shown  that
their action is nmala fide or arbitrary. The court will —not

i ssue a mandanus to control this exercise of their
di scretion.

The appel l ant then clains that the proceedi ngs under ss. 111
and 112 are in violation of Art. 20(3) of the Constitution

He says that unless the proceedings are stayed he wll be
conpelled to enter the witness-box to rebut the evidence of
John D Sa and will be forced in cross-examination to give

answers incrimnating hinself. Article 20(3) affirnms that
"no person, accused of any offence shall be conpelled to be
a witness against hinmself. first information report has been
| odged and formal accusation has been made in it against the
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appel l ant charging himw th offences in connection with the
smuggling of gold. The appellant is, therefore a person
accused of an offence. But it is not possible at this stage
to say that he is conpelled to be a witness against hinself.

There is no conpulsion on himto enter the w tness-box. He
may, if he chooses, not appear as) a wtness in the
proceedings wunder ss. | | | and 1 12. The necessity to

enter the wtness-box for substantiating his defence is not
such a conpul sion as would attract the protection of Art,.
20(3). Even in a crimnal trial, any person accused of an
of fence is a conpetent witness for the defence under s. 342-
A of the Crimnal Procedure Code and may give evidence on
oath in disproof of the charges made against him n

It may be very necessary for the accused person to enter the
wi t ness-box for substantiating his defence. But this is no
reason for saying that the crimnal trial conpels himto be
a Wi tness against hinself and is in violation of Art. 20(3).
Conpul sion in the context of Art. 20(3) nust proceed from
anot her person or authority. The appellant is not conpelled
to be awtness if he voluntarily gives evidence in his

def ence. Different considerations  may arise if he is.
sunmoned -by the customs authorities under s i 108 to give
evidence in the proceedings under ss. | | 1 and 1 1 2. But

he has not vyet been sumopned to give evidence in those
proceedi ngs. W express no opinion on the question whether
in the event of his being sunmmoned he can -claim the
protection under Art. 20(3) and whether in the event O his
bei ng, then conpelled to give incrimnating answers he can
i nvoke the protection of the proviso to s. 132 of the Indian
Evi dence Act against the useof those answers in the
crimnal -proceedings. It may be noted that counsel for the
custons authorities gave an undertaking in the Hi.gh Court
that they would not use in any crimnal ~ proceedings the
statement, if any, that might be made by the appellant
during the course of the adjudication proceedings.

Before the Hi gh Court, the appellant took the further point

that the proceedings under ss. 1l and 112 ‘'were in
vi ol ati on of
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Art. 14 of the Constitution. The Hi gh Court repelled this
contenti on. That point has now been abandoned by the
appel | ant and does not survive.

In the result, the appeal is dismssed. There will “be no
order as to costs.

G C Appeal dism ssed.

7 Sup.C.1/68-3
428




