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The foll owing O der of the Court was delivered

Despite service of notice, none appears for Respondent No. I.
Leave is granted.

This appeal is filed against the order of the H gh Court at Delhi in Cvi
Revi sion Petition No. 25 of 2000 made on January 11, 2000.

The i mpugned order was passed by the Hi gh Court on the application of the
appel | ant -1 egal representative of deceased Defendant No.2 who is said to
have di ed on 1st February, 1995. He sought stay of execution of the decree
in proceedi ngs under Order | X Rule 13 of the Code of Civil Procedure, 1908.
That application was dism ssed’. He approached the Hi gh Court by filing
civil revision petition. The H gh Court dism ssed the revision on the
ground that the deceased Defendant No.2 had not chosen to appear before the
trial court and the matter proceeded ex-parte during his liftetinme. The
order of the H gh Court is under challenge in this appeal

It would be necessary to refer to Order XXIl1 Rule 4 of the Code of G vi
Procedure, 1908, insofar as it is relevant, which reads as under:

"4. Procedure in case of death of one of several defendants or of sole
def endant . -

(1) to (3) XXX XXX
XXX

(4) The Court whenever it thinks fit, may exenpt the plaintiff fromthe
necessity of substituting the |egal representatives of any such defendant
who has failed to file a witten statement or who, “having filed it, has
failed to appear and contest the suit at the hearing; and judgnment may, in
such case, be pronounced agai nst the said defendant notwi thstanding the
death of such defendant and shall have the same force and effect as if it
has been pronounced before the death took place."

A perusal of sub-rule (4), extracted above, shows that a plaintiff may be
exenpted fromthe necessity of substituting the |legal representatives of a
def endant who has failed to file a witten statenent or who, having filed
it, failed to appear and contest the suit at the hearing and that, in such
a case, the judgnent nmay be pronounced agai nst the said defendant
notw t hst andi ng the death of such defendant and it shall have the sane
force and effect as if the judgnent has been pronounced before the death
took pl ace.
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In the instant case, it is stated by the | earned counsel appearing for the
appel | ant that no permi ssion contenpl ated under sub-rule (4) was obtai ned
fromthe court exenpting the plaintiff frombringing on record the |ega
representati ve of deceased Defendant No.2. Fromthe order under chall enge
al so, it does not appear that any such perm ssion was sought or granted by
the Court. In this view of the matter, the order under chall enge cannot be
sustained. It is, accordingly, set aside. The appellant was, therefore,
entitled to be brought on record in the suit.

The civil appeal is, accordingly, allowed. No costs.




