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1987 SCALE (1) 580

ACT:

Tehri  Garhwal Bhum- Sanmbandhi Adhikar Nyam s.6(4)-
Benefit under--'Spinda’ of the Oiginal ’khaikar’ 1living
with him as a nenber of his famly--Wether entitled to
becone a sub-tenant of the head tenant--Provision applicable
to Hi ndus only.

HEADNOTE:

Section 6(4) of the Tehri Garhwal Bhumi Sanmbandhi . Adhi -
kar Ni yam provi des that brother or ' sapida’ (brother, nephew
etc.) of the deceased sub-tenant will be entitled to be
recogni sed as a 'khaikari’ if he was jointly living with the
deceased during his life time in the manner of a nenber of a
joint famly.

The appellant, a ’'sapinda’ of the original ~'Khaikari
(sub-tenant) had started living with the deceased from the
age of 12 or 13 years as a nmenber of the latter’'s fanmly. He
has been sharing food and shelter with the deceased and  was
engaged in cultivating the land along with the deceased
during his lifetime. At the tinme of the death of the |ater
the obsequi es were al so perfornmed by him

The trial court cane to the conclusion that the appel-
lant fulfilled the conditions prescribed by s.6(4) of the
Act and was thus entitled to become ’khai kari’  (sub-tenant)
of the respondent head-tenant. The | ower appellant court and
the H gh Court took the view that s.6(4) was applicable not
only to Hindus but also to Muslins and Christians, and,
therefore, it was not sufficient for the appellant to have
shared the food and shelter and carried on the agricultura
operations with the deceased and that it nust be shown that
he was in fact a nmenber of the joint famly.

Al'l owi ng the appeal, the Court,

HELD: The Hi gh Court was in error in holding that only a
menber of an undivided family could claimthe benefit of
s.6(4) of the Tehri Garhwal Bhum Sanbandhi Adhi kar Nayam
[ 620C- D]

Section 6(4) of the Act is designed to apply only to
Hi ndus. The expression 'sapinda’ enployed in that provision
is peculiar to traditiona
617
H ndu Law and it would be altogether inapposite in the
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context of citizens of Muslimor Christian faith. [619C]

The expression "Jeevit Samay Men Abi bhakt Kul Ki Reeti
Se Uske Shareek Raha Ho" used in s.6(4) clearly provides a
clue to the intention of the legislature to benefit such a
"sapinda’ who had, lived with the issueless °’khaikar’ and
shared with himfood, shelter, laying as also joys and
sorrows along with him’'as if’ he was a nenber of the joint
famly without in fact being one. Even if a separate brother
or newhew were to live with an issueless tiller during his
lifetime just as a nenber of the Undivided Hi ndu Family
woul d be expected to 40, the benefit of becomng a sub-
tenant of the head tenant is nade available to him [620A-C
619(

JUDGVENT:

ClVIL. APPELLATE- JURISDICTION: G vil Appeal No.
1403(N) of 1973.

From' the Judgnent and Order dated 12.4.1973 of the
Al | ahabad Hi gh-Court in Second Appeal No. 2866 of 1965.

S .N Singh and T.N. Singh for the Appellant.
Ranmeshwar Nat h and Ravi nder- Nath for the Respondents.
The Judgnent of the Court was delivered by,

THAKKAR, J. The -controversy in this appeal centers
around the interpretation of Section 6(4) of the Tehr
Gar hwal Buhmi Sanbandhi Adhi kar Niyam enacted by the erst-
while State of Tehri. Garhwal which continued to remain in
force even after its nerger in the State of Uttar Pradesh.

The trial court cane to the conclusionthat the peti-
tioner was entitled to becone the 'kahikari’ (subtenant) of
the respondents who were 'naurusidars’ (head tenants) of the
land in question by virtue by the said provision and decreed
the plaintiff’s suit. The | ower appellate court and the Hi gh
Court took a contrary viewand dismissed the suit. The
original plaintiff has preferredthe present appeal by
special |eave and has contended  that the interpretation
pl aced by the trial court was the correct interpretation of
the relevant provision and that the Lower Appellate Court
and the Hi gh Court were in error in taking the contrary
Vi ew.

618
The facts in so far as material are not in dispute. Al
the Courts have concurred in the finding that the petitioner
was a 'sapinda’ of Jeet Ram the original ’khaikari’ (sub-
tenant) who died issueless. Fromthe age of about 12 or 13
years the appellant had started living with deceased Jeet
Ram He was sharing food and shelter with Jeet. Ram and. was
engaged in cultivating the land in question along with /Jeet
Ram during his life tine. He had |ived as a nenber of Jeet
Ramis famly and at the tine of the death of Jeet  Ram the
obsequies were perforned by him Thereafter he was '|ooking
after the wi dow of Jeet Ram
These facts having been firmy established the tria
court upheld the appellant’s right to becone ' khaikari
(sub-tenant) of the respondents in respect of the land in
guestion in the context of the right conferred by Section
6(4) of the Act. The said provision is in H ndi
"MRIT KH AKAR KAR BHAI YA SAPINDA WARI SH
(BHAI, BHATEEJA AADI) KEWAL US DASHA MEN
ADH KARI  HOGA JOB KI WAH US M RT KHAI KAR KE
SATH JEEVI T SAMAY MEN ABI BHAKT KUL KI REETI SE
USKE SHAREEK RAHA HO. "

Translated in English, it reads as under: -
"Brother or Sapinda (brother, newhew etc.) of
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the deceased sub-tenant will be entitled if he
was jointly living with the deceased during
his life tinme in the nanner of a joint
famly."
An analysis of the aforesaid provision reveals that in order
to establish the claimto be recognized as a ’khaikari
under the said provision, one nust establish that:-
(1) He is a 'sapinda’ of the deceased sub-
tenant such as the brother or nephew.
(2) He nust have been living as a menber of

the famly with the deceased during his life-
time in the manner of a menber of the joint
famly

The Trial Court took the viewthat inasmuch as the
petitioner was admittedly a sapinda of deceased Jeet Ram and
i nasmuch as he had been living jointly with the deceased
during his life-time, had been
619
sharing of food and shelter with himand had even perforned
the obsequies of Jeet Ram he fulfilled the conditions
prescri bed by the said provision and was entitled to becone
a sub-tenant of the head tenant. The Lower Appellate Court
and the H gh Court have taken the viewthat it is not suffi-
cient for the appel lant to have shared the food and shelter
and carried on the agricultural operations wth the de-
ceased. It nust be shown that he was in fact a nenmber of the
joint famly. The Hi gh Court has nmade sought  support from
the reasoning that section 6(4) is applicable not only to
H ndus but also to Muslinms and Christians. Wth respect to
the Hi gh Court this assunption is altogether unwarranted.
The expression 'sapinda - enployed in section 6(4) is a clear
pointer to the conclusion that the said section is  designed
to apply only to H ndus. The expression ’sapinda’ is ' pecul-
iar to traditional H ndu Law and-it would be altogether
i napposite in the context of citizens of Mislimor Christian
faith. Failure to realize this aspect inpelled the High
Court to take a view contrary to the view taken by the tria
court as is evident fromthe fol lowi ng passage:

"As the provisions of section 6 (4) of the
Tehri  Garhwal Bhumi Sambandhi ~Adhi kar N yam
are applicable not only to Hindus but also to
Musl inms and Christians etc. who may be 1iving
in Tehri Garhwal, the words "Joint~ H ndu
Fam | y" were not used and instead the words
"ABH BHAKT KUL KEE REETI ~SE USKE SAATH
SHAREEK RAHA HO' were used. These words when
applicable to a H ndu nust nean a person who
was a nmenber of a Joint Hndu Famly of the
deceased Khai kar in this case Jeet Ram"

It appears that the Lower Appellate Court and
the H gh Court altogether mssed to grasp the
i ntendment and purpose of the provision. In
the absence of such a provision an issuel ess
tiller would experience great hardship for
there would be nobody to assist him in his
work in his lifetime, look after him in his
old age, and to take care of his widow after
his death. That is why even if a separated
br ot her or nephew were to live with himduring
his life-time, share the food and shelter with
him and assist himin cultivation, just as a
nmenber of the Undivided H ndu Famly would be
expected to do, the benefit of beconming a
sub-tenant is nade available to him O herw se
there was no point in providing that unless a
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"sapinda’ lived with him’as if he was a
nmenber of the joint famly he would not be
entitled to such aright. In fact the provi-
sion has evidently been enacted with a viewto
relieve the distress of an issueless agricul-
turist, who is separate fromhis joint

620

famly, so that any one of his sapindas |iving
with himas a menber of the famly, assisting
him in agriculture, and |looking after him
woul d be entitled to become a ' khai kar’ on his
demi se. The expression 'JEEVIT SAMAY, MEN
ABI BHAKT KUL Kl REETI SE USKE SHAREEK RAHA HO
clearly provides a clue to the intention of
the legislature to benefit such a person who
has lived with the issueless khaikar and
shared wi th himfood, shelter, |abour, as also
joys and sorrows along with him’'as if’ he was
a nenber of the joint famly without in fact
being one. The prospect of acquiring such a
right would provide notivation to | ook after
and render services to the issueless |and
hol der for it would be unreasonable to expect
himto do so selflessly, the world being what
it is.

We are therefore of the opinion that the
| ower appellate court and the H gh Court have
entirely mnisunderstood the provision in hold-
ing that only a menber of an Undi vi ded
Famly could claimthe benefit of section
6(4). If such were the case there was no need
to nake such an el aborate provision. It would
have been sufficient to say that a nenber of
his joint fanily alone could claim such a
right.

W are satisfied that the trial court was
right in upholding the claimof the appellant
whereas the | ower appellate court and the High
Court were in error in taking a contrary view
The appeal is, therefore, allowed. The judg-
ment and order of the |ower appellate court
and the H gh Court are set aside. The judgnent
and decree passed by the trial court are
restored.

There will be no order regarding costs.
P.S. S

Appeal al | owed.

621




