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ACT:

I ncome-tax Act (11 of 1922), s. 66(1), (2) and (4)--question
not raised before Tribunal either in appeal or application
to state a case-If High Court can direct reference on such
qguestion-If H gh Court rust answer question referred-Power
to reframe question and call for additional statenent from
Tri bunal when to be exerci sed.

HEADNOTE

The husband of the respondent died in October 1944. For the
assessment year 1945-46, his estate was assessed to  income-
tax on a total inconme of Rs. 22,160. In January 1946, the
respondent encashed 584 hi gh denomination notes of 'the val ue
of Rs. 5,84,000. There were proceedings for re-assessnent
of the total incone of the assessee, wherein-it was stated
before the Incone-tax O ficer, on behalf of the respondent,
that during the previous 30 years, her husband was giving
gifts to the respondent and was al so setting apart - noney
exclusively for her and their children and, that the fund so
accunul ated amounting to Rs. 5,84,000 remained in a cupboard
and was found after his death, and therefore, the anbunt was
not liable to tax as the income of her husband in the
previ ous year. The Incone-tax Oficer disbelieved her
expl anati on and brought the anmount of Rs. 5,84,000 to tax as
tre inconme of the respondents’ husband from an undi scl osed
source in the year of account 1944-45. The order “was con-
firmed by the Appellate Assistant Conmi ssioner who also
referred to the respondent’s declaration under the  High
Denomi nati on Bank Notes (Denonetisation) Ordinance that the
amount was made over by the de,ceased, sone tine before his
death, to her for her benefit and that of her 8 minor sons.
The Appellate Tribunal also upheld the order of the Incone-
tax O ficer. The respondent then filed an application under
s. 66 (1) to state a case to the H gh Court. In that
application she asserted that 494 out of the 584 notes were
received froma Bank in Calcutta in realisation of a cheque
drawmn for Rs. 4,94,000 in Septenber 1945 by her el dest son

The Tribunal rejected the application. The High Court,
under S. 66(2) directed the Tribunal to state a case on the
guesti on6n: -\Whet her the Tribunal erred in law by basing its
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decision on a part of the evidence ignoring the 'statenent
nade as regards the withdrawal of Rs. 4,94,000 by 494 pieces
of Rs. 1,000 notes fromthe bank. The Tribunal, while
submitting the statenent of case, pointed out that the
statement in the petition under s. 66(1) was materially
different fromthat made before the Incone-tax Officer and
that the Tribunal was not invited to consider, at the
hearing of the appeal, the truth of that statenent. The
Hi gh Court, thereafter, heard the reference and decided in
favour of the assessee, holding that: (1) the Tribuna
ignored a part of the declaration nade by the respondent
that 494 hi gh denom nation notes were received fromthe bank
in Calcutta in Septenber 1945; (2) no opportunity was given
by the Tribunal to the respondent to clear up t he
di screpancies in her statenents nmade at the tine of the
di scl osure of the high denom nati on notes and before the
Income-tax O ficer; and (3) it was not open to the Court
hearing a reference under s. 66(2) to hold, contrary to the
deci si on recorded at the tine when the Tribunal was directed
to state the case on a question, that the question did not
arise out -of the order of the Tribunal

467

In appeal to this Court,

HELD : (1) In the question which was directed to be referred
it was assuned that the Tribunal had before it the statenent
about the receipt of 494 currency notes fromthe bank at
Cal cutt a. But that evidence was not before - the Tribunal
No such statenent was nade either” before the |Incone-tax
Oficer, or before the Appellate Assistant Conmm ssioner or
in the appeal before the Tribunal. The statenent was nade
for the first tine in the petition under s. 66(1).  Even in
the application it was not suggested that the finding of the
Tribunal was vitiated because sone rel evant evidence was
i gnor ed. The order of the Tribunal was not therefore open
to the objection that the appeal before it was decided on a
partial review of the evidence. [471 B, D F]

(2) The plea of want of opportunity was not raised before
the Tribunal, and therefore, the validity of the conclusion
of the Tribunal on the evidence could not be assail ed before
t he H gh Court on the ground that the depart ment al
authorities had violated the basic rules of natural justice,
wi t hout raising that question before the Tribunal. [472 H|
(3) The High Court was in error in holding that at the
hearing of a reference pursuant to an order calling upon-the
Tribunal to state a case, the Hi gh Court nust ~proceed to
answer the question w thout considering whether it  arises
out of the order of the Tribunal or whether it is a question
of law, or whether it is academ c, unnecessary or irrel evant
especially when by an erroneous order the H gh  Court
directed the Tribunal to state a case on a question /which
did not arise out of the order of the Tribunal. [472 D E
ohservations contra in Chai nrup Sanpatramv. Conmm ssioner of
I ncome-tax, West Bengal, 20 |.T.R 484. overrul ed.

(4) Wen the Tribunal was not invited to state a case on_a
qguestion of law alleged to arise out of its order, the High
Court could not direct the Tribunal to state it on that
question. [471 G H]

Commi ssioner of Inconme-tax v. Scindia Steam Navigation Co.
Ltd., 24 1. T.R 589 foll owed.

(5) The irregularities in the judgnent of the Hi gh Court
could not be cured by reframng the question referred to the
High Court and calling for a supplenentary statenment from
the Tribunal The power to reframe a question may be
exercised only to clarify sone obscurity in the question
referred or to pinpoint the real issue between the tax payer
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and the departnent or for simlar other reasons. It cannot
be exercised for reopening an enquiry on questions of fact,
whi ch was closed by the order of the Tribunal. Sinmlarly, a
suppl enentary statenent could be ordered only on a question
arising out of the order of the Tribunal if the court is
satisfied that the original statement is not sufficient to
enable it to deternmine the question raised thereby, and,
when directed the supplenentary statenent may be only on
such nmaterial and evidence as may already 1 on record, but
not included in the statement initially nade. [473 B-D
Keshav MIlls Ltd. v. Commissioner of Income-tax, Bonbay
North, Ahnmedabad, 56 |I.T.R 365 and Narain Swadeshi \Wavi ng
MIls Y. Comm ssioner of Excess Profits Tax, 26 |.T.R 765,
referred to.

(6) The Tribunal was not in- error in failing to raise and
state a case on the question whether the ampunt of Rs.
5,84,000 was taxable inthe accounting year 1944-45. That
guesti on was consi dered by the Incometax Oficer and by the
Appel | at e 'Assi'st ant - Comm ssi oner and the expl ana-

468

tion of the respondent was rejected by them and no argunent
was raised before the tribunal that the ampunt, though
taxabl e, was not the income of the year of account 1944-45.
Further, when the H'gh Court did not direct the Tribunal to
state a case on the question, it nust be deemed to have,
rejected the application to refer that question, and the
order of rejection having become final, this Court cannot
set it aside wi thout an appeal by the respondent. [474 B, E
H, 475 A

JUDGVENT:
CIVIL APPELLATE JURISDICTION:.. Civil Appeal No. 2457 of
1966.
Appeal fromthe judgnment and order dated Septenber 13, 1963
of the Calcutta High Court in Incone-tax Reference No. 29 of
1959.
S. T. Desai, B. R L. lyengar and R N. Sachthey, for the
appel | ant .

Sen, R M Hazarnavis, and K L. Hathi,” for the
respon-
dent.
The Judgrment of the Court was delivered by
Shah, J. One Anmritlal died on Cctober 18, 1944. For the
assessment year 1945-46 his estate was assessed to tax on a
total income of Rs. 22,160/- from salary and other sources.
In January 1946, Anusuya Devi wi dow of Anritlal encashed
hi gh denom nati on notes of the value of Rs. 5, 84,000/ -, and
nade a declaration as required by the H gh Denoni nati on Bank
Not es (Denoneti sation) Ordinance, 1946 that:

"A sumof Rs. 5,84,000/- in notes were nmade
over and/or directed to be nade over by the
decl arant’ s deceased husband Anritlal G ha at
Rajkot in April, 1944, sonetine before - his
death for the benefit of declarant and her 8
m nor sons."

In a proceeding for reassessnent of the incone of Anritlal
for the assessnment year 1945-46 the attorney who appeared on
behal f of Anusuya Devi stated that "Amitlal was from tinme
to tinme, during the last 30. years of his life, giving gifts
to his wife and al so setting apart noney exclusively for his
wife and children and that the fund so accunul ated which
remained in a cupboard" was found after his death. The
I ncome-tax O ficer disbelieved the explanation furni shed and
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brought the anount of Rs. 5,84,000/- to tax as incone of
Anritlal in the year of account 1944-45 from an undi scl osed
source, and wth his decision the Appellate Assistant
Conmi ssi oner agr eed.

At the hearing of the appeal before the Income-tax Appellate
Tri bunal , Anusuya Devi-w dow of Anritlal-filed an affidavit
in which it was stated, inter alia

469

5. "Fromtinme -to, time during our narried
life, late Sri Anritlal Gha used to make
presents of cash nobneys to ne on occasion of
bi rt hday of nyself and of ny sons and daughter
by him and also on the occasion of his own
bi rt hday and on the anniversary of our
marriage. "

6. "My husband late Sri Amitlal G ha used
to tell me that these presents of cash noney
that he nade was to make provisions for ne and
my mnor sons and daughter and also to neet
the  expenses of their education and narriage
in the event-of his death."

8. "The total amount of the nmoney so paid
by late Sri Anritlal g ha was Rs. 5 84, 600/-.
This ~amount was ny stridhan property and was
all along in nmy possession.”

This affidavit was admitted in evidence by the Tribunal, but
the Tribunal declined to admit an affidavit - of Gunvantray
one of the sons of Anritlal, because in their view an
attenpt was made to bring on record a | arge number of new
facts which were not disclosed before the departnenta
aut horiti es. The Tribunal declined to accept the case set
up by Anusuya Devi. Beside pointing out the  discrepancies
in the statenents made fromtinme to tinme, which rendered her
case unreliable, the Tribunal expressed the viewthat ' gifts
made during a long period of "20to 30 years" could not al
have been made only in thousand rupee notes. The Tribuna
accordi ngly upheld that order bringing to tax Rs. 5,84, 000/ -
as incone froman undisclosed source in the account/ year
1944- 45.

In her application for stating a case to the H gh Court on
el even questions set out therein Anusuya Devi asserted that
in her declaration under s. 6 of the H gh Denom nation Bank
Not es (Denonetisation) Odinance, 1946, she had gi ven
i nformati on pursuant to the queries as follows :

Reasons for keeping above in No bank account. The
hi gh denomi nati on notes rather amount is held in trust
than in current account, fixed for minors andas prices
deposit or securities. of securities very so for

greater safety the anount
is held in cash for the
benifit of the defandent
and in trust for the

m nors.
VWhen and from what source did A sumof Rs. 5,84,000 in
decl arant cone into possession not es were nade over and or
of bank notes now tender ed. directed to be nmde over by

the declarant’s deceased
husband Amritlal G ha at
Raj kot in April 1944 sonetime
before his death for benefit
of the declarant and her
ei ght minor sons. in the
latter part of August and
begi nni ng

470
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of Sept enber 1945,
Rs. 4, 94, 000/ was deposi ted
with the Bank of India Ltd.
at its Bonbay Branch and
transferred by T.T. to their
Cal cutta Branch in the
account of the declarant’s
nmaj or son Bhupatray G ha who
drew a self cheque for Rs.
4,94,000/- received paynent
by 494 pieces of 1, 0001-

notes (included in the |Ilist)
and made themover to the
decl ar ant.

The Tribunal rejected the application. The H gh Court of
Judi cature at Calcutta however directed the Incone-tax
Appel late Tribunal to state a case on the followi ng question

"Whether the Tribunal erred in | aw by basing
their decision on part of the evi dence
ignoring the statement nade as regards the
wi t hdrawal - of Rs. 4,94,000/- by 494 pieces of
Rs. 1,000/- notes fromthe bank?"

In conpliance with the order, the Tribunal observed that the
extract from the /statement incorporated in the petition
under s. 66(1) was materially different fromthe statenent
reproduced in the order of the Incone-tax Officer and that
the Tribunal was not invited to consider at the hearing of
the appeal the truth or otherw se of the alleged copy of the
decl aration incorporated in the petition under S. 66(1) and
that at the hearing of the appeal the original declaration
had not been produced.

The | earned Judges of the Hi gh Court who heard the reference
were apparently of the view that the question referred did
not arise out of the order of the Tribunal, but they felt
bound by the view expressed in- Chainrup Sanpatram v.
Conmi ssi oner of Incone-tax, West Bengal (1) that it/ is not
open to the Court hearing a reference under s. 66(2) to
hol d, contrary to the decision recorded at the tine when the
Tribunal was directed to state the case on a question, that
the question did not arise out of the order of the Tribunal.
Bi j ayesh Mukherji, J., who delivered the principal judgnent
of the Court observed that the Tribunal had apparently
ignored a part of the declaration nade by Anusuya Devi that
494 hi gh denomi nati on notes out of those encashed in January
1946 were received froma Bank in Calcutta in realization of
a cheque for Rs. 4,94,000/- drawn in Septenber 1945 by
Bhupatray her eldest son; that there was reason to doubt
that statenents referred to in his order by the Appellate
Assi stant Conm ssioner were nade by Anusuya Devi ~or her
attorney; and that in any event opportunity to "clear up the
di screpanci es" between the statenment nmade at the tinme of the
di scl osure of the high denom nation notes and the statenments
said to have been made before the Income-tax Oficer  or
before the Appellate Assistant Conm ssioner ought to have
been given to her. Holding that the

(1) 20 I.T.R 484.

471

order of the Tribunal suffered fromthose infirmties the
| earned Judges of the H gh Court answered the question in
the affirmative.

In our, judgnment the order of the Hi gh Court cannot be sus-
t ai ned. The statenment that out of 584 high denom nation
notes disclosed by Anusuya Devi 494 notes were received in
realization of a cheque drawn by Bhupatray at Raj kot was
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made for the first time in a petition under s. 66(1): it did
not find place in the statenent before the Incone-tax
Oficer, nor in the grounds of objection raised before the
Appel |l ate Assistant Conmissioner, and. not even in the
affidavit filed before the Tribunal. The Tribunal was never
apprised of that part of the case, and had no opportunity to
test the correctness of that statement. On the statenents
made before the Inconme-tax Oficer and in the affidavit
there can be no doubt that it was the case of Anusuya Devi
that she had encashed hi gh denom nation notes which she had
received fromher husband. No fault can therefore be found

with the observations of the Tribunal that it was "a
peculiar fact that all  the noney stated to have been
received and found in the cupboard was all in hi gh

denom nation notes and the entire anbunt had to be exchanged
under the Hi gh Denomination  Bank Notes (Denpnetisation)
Or di nance”.

In the question which was referred under the direction of
the H gh Court, it was assunmed that the Tribunal had before
it the statenment about the receipt of 494 currency notes of
Rs. 1,000/ each froma Bank at Calcutta in realization of a
cheque. But that evidence was not before the Tribunal, and
the order of the Tribunal was not open to the objection that
it had decided the appeal before it on a partial review of
the evidence. Even in‘the application made to the Tribuna
under s. 66(1) in the |arge nunber of, ‘questions which it
was clained arose out of the order of the Tribunal it was
not suggested that the finding of the Tribunal was vitiated
because sone rel evant evi dence was i gnor ed.

If the Tribunal refuses to statea case under sub-s. (1) of
s. 66 on the ground that no question of |aw arises, and the
Hi gh Court 1is not satisfied with the correctness of that
deci sion, the High Court -nay in exercise of the power under
S. 66(2) require the Tribunal to state a case, and refer it.
VWen the Tribunal is not invited to state a case on a
guestion of law alleged to arise out of its order, the Hgh
Court cannot direct the Tribunal to state it on that ques-
tion: see Commissioner of Income-tax v. Scindia  Steam
Navi gation Co. Ltd. (1). The reason of the rule is /clear
the H gh Court cannot hold that the decision of the Tribuna
refusing to state a case on a particular question is
incorrect if the Tribunal was not asked to consider whether
the question arose out of its order, and whether it was a
guestion of | aw.

(1) 42 I.T.R 589.

472

We find it difficult to uphold the view of the Calcutta Hi gh
Court that if an order is passed by the Hi gh Court calling
upon the Tribunal to state a, case on a question which /does
not arise out of the order of the Tribunal, the H gh /Court
is bound to advise the Tribunal on that question even if the
guestion does not arise out of the order of the Tribunal
The High Court may only answer a question referred to.it by
the Tribunal : the H gh Court is however not bound to answer
a question nmerely because it is raised and referred. It is
wel |l -settled that the High Court may decline to answer a
guestion of fact or a question of law which is purely
academic, or has no bearing on the dispute between the
parties or though referred by the Tribunal does not arise
out of its order. The H gh Court may al so decline to answer
a question arising out of the order of the Tribunal, if it
is unnecessary or irrelevant or is not calculated to dispose
of the real issue between the tax-payer and the departnent.
If the power of the High Court to refuse to answer questions
ot her than those which are questions of law directly rel ated
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to the dispute between the tax-payer and the departnent, and
whi ch when answered woul d deternine qua that question the
di spute, be granted, we fail to see any ground for
restricting that power when by, an erroneous order the High
Court has directed the Tribunal to state a case on a
guestion which did not arise out of the order of the
Tri bunal . W are unable therefore to hold that at the
hearing of a reference pursuant to an order calling upon the
Tribunal to state a case, the Hi gh Court nust proceed to
answer the question w thout considering whether it arises
out of the order of the Tribunal, whether it is a question
of law, or whether it 1is academc, unnecessary or
irrelevant.

We are of the opinion that the very basis of the question on
whi ch the Tribunal was called upon to subnit a statement of
the case did not exist. The Tribunal cannot in this case be
charged with recording its decision wthout considering al
the evidence on'the record : the decision of the Tribuna
was cl early based on appreciation of evidence on the record
before it, and the H gh Court was, in our view, inconpetent
to direct the Tribunal to state the case on- the question
which was directed to be, referred and dealt with by the
H gh Court. W are also unable, to agree wth t he
observation of the H gh Court that the explanation which the
Assi stant Conmi ssi oner “says was nade by Anusuya Devi was not
nade by her or by her attorney. No such plea was apparently
raised before the Tribunal. There isalsono ground for
bel i eving that Anusuya Devi was not given an opportunity to
" clear up the discrepanci es" between the statenents nmade by
her or on her behalf fromtime to time in connection wth
the encashnent of the high denoni nation notes. That plea
was not raised before the Tribunal, and the validity of the
conclusion of the Tribunal on appreciation of evidence
cannot be assail ed before

473
the Hi gh Court on the ground that departnental authorities
had violated the basic rules of ( natural justice wthout

rai sing that question before the Tribunal

Counsel for Anusuya Devi requested that in any  event the
question which has been referred by the Tribunal in
pursuance of the order of the H gh Court may be reframed and
a supplementary statement may be ordered to be submitted by
the Tribunal. But power to reframe a question may be
exerci sed to clarify some obscurity in the guesti on
referred, or to pinpoint the real issue between the tax-
payer and the departnent or for similar other reasons : it
cannot be exercised for reopening an enquiry on questions of
fact which is closed by the order of the Tribunal. Again, a
suppl enentary statement may be ordered only on the question
arising out of the order of the Tribunal, and if the /Court
is satisfied that the statements are not sufficient to
enable the Court to determine the question raised thereby,
and when directed may be only on such material and evidence
as may already be on the record but which has not  been
included in the statenment initially nade: Keshav MIIls Ltd.
v. Conmi ssioner of |ncone-tax, Bonbay North, Ahnmedabad(1l).
We do not think that the judgnment of this Court in Narain
Swedeshi Weaving MIls v. Conmi ssioner of Excess Profits
Tax(2) |ays down any general proposition that the H gh Court
hearing a reference is entitled to amend or refrane a
gquestion and call for a supplenentary statenent so as to
enable a party to |lead evidence which has not been |ed
before the Tribunal or the departnental authorities. In
Narain Swadeshi Waving MIIs’ case(2) this Court nerely
refraned the question so as to bring out the real issue
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bet ween the parti es.

Finally counsel for Anusuya Devi submtted that the Tribuna

was bound to state a case on the followi ng question which

was. set out in the application under s. 66 (1)

6. "Whether there is any material before

the Tribunal to hold that the said sumof Rs.
5, 84, 000/ representi ng the val ue of the
encashed high denonination notes was t he
i ncome of the deceased Amritlal G ha of the
period of the year 1944-45 prior to his death
o

Counsel submtted that since the Tribunal had failed to

rai se and state a case on that question, and the H gh Court

had also in directing that a statenent of case be subnitted

ignored that question, in the interest of justice and for a

final and satisfactory disposal of the case this Court may

order a statenent on that question. Counsel said that
nmerely because on the findings- of

(1) 56 1.T.R 365. (2) 26 1.T. R 765.

474

the Tribunal Anritlal was on April 30, 1944, possessed of a
large sum of noney it could not be assuned that the whole
amount was earned after April 1, 1944, and was on that
account taxable in‘its entirely in the year of assessnent
1945- 46.

The question whether the anpbunt of-Rs.  5,84,000/- was
taxable in the proceeding for assessnent for the year 1945-
46 was considered by the Inconme-tax O ficer  and by the
Appel | ate Assistant. Commi ssioner. ~The Incone-tax Oficer
observed that by the explanation submtted  on behalf of
Anusuya Devi before him contrary to what was stated at the

time of encashnment of the high denomination notes, it was
attenpted "as an afterthought, to spread over the ' anount
over a nunber of years". The contentionthat the anount of

Rs. 5,84,000/- was not taxable in the .year of assessnent
1945-46 was rejected. The Appellate Assistant Commi ssioner
observed that on the statement nmade by Anusuya Devi /'t hat she
had received the anobunt from her husband in the  year of
account 1944-45 and that it was unfortunate that there was ’
no conplete record of the "earnings and w thdrawals" ., of
Anritlal from the various businesses in which he was
interested, and that in the absence of such a record  al
that was to be done was to exam ne whether the explanation
was credible. He observed that "the accounting vyear was
very favourable for all types ..of business, and in al
probability the sumrepresented some i nconme earned by the
deceased in some ventures which were not known to the
Department and therefore the sumcould be treated as income
of Anritlal from undisclosed sources". The Tri buna
observed that they were unable to believe the version of
Anusuya Devi that the anount was accunul ated by her - husband
during a long period, and since the assessee and his | | ega
representatives had failed to prove the source of the fund,
it "must be considered as of incone character”. Apparently,
no argunent was rai sed before the Tribunal that the anopunt
t hough taxabl e was not inconme of the year of account 1944-45
and coul d obvi ously not he referred.

The Hi gh Court nmay answer only those questions which are
,actually referred to it. New questions which have not been
referred cannot be raised and answered by the H gh Court.
If the Tribunal refuses to refer a case under S. 66(1) which
arises out of its order, the proper course is for the
aggrieved party to nove the Hgh Court to require the
Tribunal under S. 66(2) to refer the same. The question
whet her Rs. 5,84,000/- represented inconme of the year of
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account 1944-45 was not submitted by the, Tribunal to the
H gh Court. Even if it be assunmed that the H gh Court was
noved to direct the Tribunal to state a case on the sixth
guestion which was set out in the, application filed
-’ before the Tribunal under S. 66(1), the application nust
be

475
deened to have been rejected, and the order of rejection has
becone final. W have no power, w thout an appeal by the

assessee, to set aside that order of the Hi gh Court and to
direct the Tribunal to state a case on that question.

The appeal nust therefore be allowed, and the order passed
by the High Court set aside. The answer to the question

will be in the negative.
This case discloses a very disturbing state of affairs
prevailing in the Income-tax Departnment. It is a startling

revel ation that the entire record of an assessee’s case both
before ~the Income-tax Oficer and the Appellate Assistant
Conmi ssi oner was found m ssing, and has not been traced
thereafter. Even if collusion be ruled out, the persons
concerned- in looking after the safety of the inportant
record of proceedings of assessment cannot escape a charge
of gross negligence. In the circunmstances of the case. -we
think there shall be no order as to costs in the H gh Court
and in this Court.
Appeal all owed.

V. P. S

476




