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ACT:

Conservation | of Foreign Exchange & Prevention of
Smuggling Activities' Act, -1974-S.- 3-Grounds of detention
stated detenu "likely to engage in transporting snuggled
goods"-Validity of-Reasonabl e nexus between prejudicia
activities and purpose of detention-Tests for determ nation
of .

HEADNOTE:

The appel l ant was detai ned (under the Maintenance of
Internal Security Act, 1971 in  Septenber, 1974 but was
rel eased in Decenber, 1974. |In February, 1977 he was
detained under s. 3(1) of the Conservation of Foreign
Exchange and Prevention of Srmuggling Activities Act, 1974,
on the ground that he was "likely to engage in transporting
smuggl ed goods". One of the grounds of .detention stated:
"you were an associate of a notorious smuggler, that you
were engaged in piloting snuggled goods loaded in trucks
fromthe place of landing . " I'n support of the above,
two i nstances were nentioned: one relating to an incident on
6t h August, 1974 and anot her on 25th August, 1974.

In the appellant’s wit petition the H gh  Court
observed (1) that although sone of the activities attributed
to the detenu related to August 1974, the fact that the
detenu was in illegal enploynent of a notorious smuggler
under detention clearly indicated that there was connection
bet ween him and the snuggler and (2) that a reasonabl e nexus
between the prejudicial activities and the purpose  of
detention could not be said to have been snapped by the tine
| ag rendering the inmpugned order of detention as one w thout
genui ne satisfaction of the detaining authority.

In appeal to this Court it was contended on behal f of
the appellant that the order of detention was bad, in that
it disclosed that the satisfaction arrived at by the
detaining authority was nechanical and w thout application
of his m nd.

Al'l owi ng t he appeal

AN
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HELD: (1) It is <clear from the record that the
instances alleged do not relate to any incident after 1974
but only relate to the activities of the detenu in 1973 and
1974. Even though information about the activities of the
detenu during the year 1974 came to light in october and
Noverber, 1976, a fresh order of detention under the Act was
not passed till February, 1977. If the authorities were in
possession of any activities of the detenu after his rel ease
in Decenber, 1974 action would have been taken. it is only
the statenents that .were recorded in october and Novenber
1976 which led the authorities to pass a fresh order of
detention in February, 1977. Fromthe statenents recorded in
oct ober and Novenber, 1976 no incidents are shown to have
taken place after 1974. [262B; 263C- D]

258

(2) Whether the time lag between August 1974 and
February 1977 is enough to snap the reasonabl e nexus between
the prejudicial —activities and ‘the purpose of detention
woul d depend upon the facts of the case. If the detaining
authority had cone to the conclusion, taking into account
the past —activities of the detenu,  that he was likely to
continue to indulge in-his unlawful activities in future
there would be no justification for this Court to interfere.
It is quite likely that persons who are totally involved in
such activities as smuggling can cause a reasonable
apprehension in the mnd of the detaining authority that
they are likely to continue in their unlawful activities.
But in the instant case the detai ning authority passing the
order has not stated that he was satisfied that the detenu
was |ikely to engage in transporting smuggl ed goods. Wat he
has stated was that the detenu "engages" or is "likely to
engage" in transporting smuggled goods. There was no
material before the detaining authority for comng to the
concl usion that the detenu was "engaging" hinself in
unl awful activities. [263F, 264A-(C
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The Judgnent of the Court was delivered by

KAI LASAM J.-After hearing the argunments we allowed the
appeal on 5-10-1978 and directed that the detenu be set at
liberty forthwith indicating that the detailed |judgnent
woul d follow. W now proceed to give reasons for our order

This appeal is preferred by the wfe of one Virendra
Rami kl al Kapadia,, a detenu, by special |eave against the
j udgment  of the High Court of CQujarat at Ahmedabad
dismssing the wit petition for the issue of a wit of
habeas cor pus.

On 22nd Septenber, 1974 the District Magistrate, Surat,
directed. the detention of the detenu under section 3(1) (c)
(i) and section 3 (2) of the Mintenance of Interna
Security Act, 1971. The detenu was supplied with the grounds
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detention order passed under the Miintenance of Interna

Security Act A was cancelled on 9th Decenber, 1974 and the
detenu was rel eased. On 7th February, 1977 by an order under
section 3(1) of the Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974 (hereinafter
referred to as COFEPCSAA) in the name of Governor, the Under
Secretary to GCovernnent, respondent 2, directed that it was
necessary to detain the detenu with a view to preventing him
fromengaging in transporting snuggled goods. On the sane
day by anot her order issued under section S of the COFEPOSAA
the 2nd respondent directed that the detenu shall be
detained in the Ahnedabad  Central Prison. A declaration
under section 12A sub-section (2) was also passed on the
same day by the 2nd respondent stating that it was necessary
to detain the detenu for dealing effectively with emergency.
In pursuance of the above orders the detenu has been
detained /in t he ~Ahnedabad Central prison after he
surrendered on 4th July, 1977. The grounds of detention were
supplied to himon 6th July, 1977. On 2nd August, 1977 a
decl arati on under section 9 -of the COFEPOSAA was passed by
the 4th respondent stating that he was satisfied that the
detenu is likely to 1) engage in transporting smggl ed goods
in the areas around Balashwar and Sachi n-Gabheni Road in the
State of Gujarat which are areas highly vulnerable to
smuggling as defined in section 9 of the COFEPCSAA

The Hi gh Court negatived all the contentions raised on
behal f of the detenu and held that the order of detention
was validly made.

M. Ram Jethnmalani, the |earned counsel  for the
appel l ant, raised various contentions. The first contention
raised by himis that the order passed under section 9 by
the 4th respondent is bad because on the face of it, it
di scl oses that the satisfaction arrived at by him is
mechani cal and Wthout application  of his mnd. As the
detention is continued beyond the period of one year only by
virtue of the order made under « section 9 the detenu is
entitled to be set at liberty if the order is found to be
invalid. On hearing the |I|earned counsel for the appellant
and M. Phadke on behal f of the State, we are satisfied that
the contention on behalf of the detenu has to be accepted.
Before dealing with this point we would just nention the
ot her grounds raised by the Ilearned counsel for the
appel | ant .

It was subnitted that the order passed under section 3
isinvalid as the authority did not apply its mnd. The.
detenu was released on 19th Decenmber, 1974 and fromthat
date till 7th February, 1977 when the order of detention was
passed not hing has been disclosed to inplicate the detenu in
any fresh activity. As the order was based on the activities
of the detenu in 1973 and 1974 before the detenu was
rel eased, the order of detention cannot be sustained. It was
next submitted that

260
the detenu was not furnished inportant material which nust
have influenced the detaining authority. Lastly, it was

submtted that the grounds given are vague and even after a
careful reading of the grounds, it is not clear as to
whet her the grounds referred to the incidents that took
place in 1973 and 1974 only refer to activities subsequent
to his release in Decenber, 1974. As we are uphol ding the
chal l enge of the learned counsel for the appellant on the
validity of the order passed under section 9(1) of the
COFEPCSAA we refrain from dealing with any of the other
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contenti ons.

The order dated 2nd August, 1977 passed by B. B
Gujral, Addl. Secretary to the Governnent of India, the 4th
respondent under section 9(1) of th COFEPCSAA is marked as
Annexure E . It runs as follows :-

"Whereas Virendra Rami kl al Kapadia @ Kumar has been
detained on 4th July, 1977 in pursuance of order No.

SB. |V/IPSA 2876.87(i) dated the 7th February, 1977 of

t he Gover nment
of Gujarat with a viewto preventing himfromengaging in
transporting smuggl ed goods.

AND WHEREAS |, the undersigned, specially enmpowered in

this behalf by the Central Governnent, have carefully

considered the material bearing on the nmatter in ny
possessi on;

NOW THEREFORE, 1, the undersigned, specially enpowered

by the Central Governnent; hereby declare that | am

satisfied that the aforesaid Virendra Rami kl al Kapadi a

@ Kurmar engages and is likely to engage in transporting

smuggl ed goods in the areas around Bal eshwar and Sachin

Gabheni Road in the State of Gujarat, which are areas

hi ghly vulnerable = to ~ smuggling as def i ned in

explanation to section 9(1) of the Conservation of

For ei gn Exchange and Prevention of Smuggling Activities

Act, 1974."
In paragraph 3 respondent 4 declared that he is satisfied
that the detenu engages and is likely to engage in

transporting smuggled goods in vulnerable areas as defined
in explanation section 9 (1) of “the COFEPCSAA. It was
submitted that there is no material on record on which the
4t h respondent could have been satisfied that the detenu
"engages and is likely to engage in transporting snuggled
goods". The inpugned order refers to the order of detention
dated 7th February, 1977 of the Government of Gujarat. The
order of 7th February, 1977 refers to the consideration of
the Government of Gujarat as to whether the detention is
necessary for dealing effectively with the energency
referred to in sub-
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section (2) of section 12-A of the Act and states that on a
consideration A of the nmaterials the CGovernment of Cujarat
was satisfied on the basis of information and material in
its possession that it was necessary to detain the said
person for dealing effectively with the said energency. In
exercise of its powers under sub-section (2) of section 12-A
the Government declared that it is necessary to detain the
detenu for dealing effectively wth the said energency. On
the sane date the grounds on which the detention was ordered
were sent to the detenu through the Superintendent of the
Jail. The ground that is alleged against the detenu in
paragraph 1 of the order is as follows:-

"1. As per the intelligence gathered by the Custons
of ficers, you were an associ ate of a notorious snuggl er
Mohmed Kutchi of Surat; that you were engaged in
pi |l oting snmuggl ed goods | oaded in trucks fromthe place
of landing to the place of storage." (underlying ours).

To incidents are given: one relating to an incident on 6th
August, 1974 and the other to an incident on 25 August,
1974. 1t is further stated that the Custons, officers
contacted one Karltilal Anratlal Thakkar, who was working as
accountant of Mhmed Kut chi

Kantilal Anratlal Thakkar in his statement on 7th Novenber,
1976 stated that the detenu was under the enpl oyment of the
aforesaid Mohnmed Kutchi and was getting a salary of Rs.
5,000 p.m for ar-ranging Ilanding of contraband goods.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

Kantilal further disclosed that in the year 1973 the detenu
had acconpanied one Mohnmed Bilal wth foreign currency.
Reference is also nade to the statements recorded from one
Mohmed Bilal Haji Usmangani on 8th Novenher, 1976 and 9th
Novermher, 1976 before the Customs officers wherein it was
stated that the detenu was one of the trusted nmen of the
af oresaid Mohnmed Kutchi and always remained wth him and
used to help Mhned Kutchi in nmanaging his snuggling
activities. The statenent also referred to the detenu
hel ping his wuncle Vinod Sakarlal Kapadia in delivery of
smuggl ed fabrics. The statement of one Ranthandra Schedeva
Raj bher is also referred to. According to the statenent
dated 11th october, 1976 it was stated that the detenu
remai ned present along with one Uner IbrahimBillinoria and
his gang at Kadodra/kanraj near poultry farm where trucks
| oaded with canoufl aged consignments were being fed wth
smuggl ed cargo. A reading of these grounds makes it clear
that the incidents referred to relate to the years 1973 and
1974 and 'that due to exam nation of three persons Kantila
Antr at | al ‘Thakkar ,” Mohned Bil al Haji Usmangani and Ranthandra

Sahadeva Raj bher, ful lLer particul ars regardi ng t he
activities of the
262

detenu canme to be ‘known prima facie it appears that the
information which /'the Custons authorities received rel ated
to the activities off the detenu in 1973 and 1974. M.

Phadke, the |earned counsel appearing on -behalf of the
State, subnitted that the statenment shows that the
activities of the detenu after 1974 were also included in
the grounds furnished for detention. In order to satisfy
ourselves as to whether the statenents related to incidents
after 1974, we perused the statenents nade by all the three
persons referred to. .It is very clear that the statenents
do not relate to any incidents after 1974 but only to the
activities of the detenu in 1973 and 1974. In the affidavit

filed by the 4th respondent™ Additional Secretary to the
Government of India, it is stated in paragraph 5 of his
affidavit that he considered the detention order, grounds of

detention relating to the detenu.as well as the report in
respect of the detention order by the State Government under

section 3(3) and was personally satisfied that the detenu
Virendra Rammi kl al Kapadia @ Kumar engages and is likely to
engage in transporting snuggl ed goods* M. P. M Shah Under

Secretary to the Government of Gujarat, in paragraph 10 of

his affidavit stated that "fresh material showing the
i nvol venent of the detenu in the activity of transporting
smuggl ed goods was collected by the Custons authorities and
therefore it was open to the State Governnent to pass a
fresh order of detention. Further, he stated "As pointed out

in the grounds material indicating the involvenent of the
detenu in the incidents of 6.8.74 and 25-8-74 and his cl ose
association with Shri Mhmed Kutchi,* a notorious snuggler,

cane to be known in october, Novenber and Decenber, 1976 x X
X X | say that the material on the basis of which the detenu
was earlier detained was scanty and no new nmaterial

i ndi cating involvenent of the detenu as alleged against him
cane to the light till october, 1976". The case for the
State. appears to be that they regarded the material on the
basis of which the detenu was earlier detained was scanty
and fuller particulars came to light in october, 1976
i ndi cating involvenent of the detenu in the incidents of 6th
August, 1974 and 25th August, 1974. This would indicate that

for the fresh order of detention the basis was availability
of fuller details regarding clients on which the earlier
detention was ordered. It 1is seen that the H gh Court also
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proceeded on the basis that further information obtained in
oct ober, Novenber 1976 related to the incidents in the years
1973 and 1974. The Hi gh Court observed, "It is no doubt true
that some of the, activities attributed to the detenu were
of August, 1974. However, the ground that the detenu was in
regul ar enpl oyment of one Mohmed Kutchi, who is a notorious
smuggl er and who is al so under detention

*Enphasi s Sppl ui ed
263
and which fact has been disclosed fromthe statenment of one
Kanti | al Anr atl al Thakkar recorded on Novenber 7, 1976,
clearly indicates the connection of the detenu with the said
not ori ous smuggl er. The other statenents, which have brought
horme the invol venent of the detenu with the aforesaid Mhmed
Kutchi and which also attribute the prejudicial activity to
the detenu, were recorded sonmewhere in october and Novenber,
1976." W are unable to read ~the above passage as meani ng
that reliance was placed on fresh incidents relating to the
detenu after Decenber. 1974. The detenu was detai ned on 22nd
Sept enber', 1974 and was released on 9th Decenber, 1974.
Further information about the activities of the detenu
during the period 1974  obviously before his arrest on 22nd
Sept enber, 1974 came to light in october and Novemnber, 1976.
But it is seen that the fresh order of detention under the
COFEPCSAA was not /passed till 7th February, 1977. |If the
authorities were in possession of any activities of the
detenu after his release on 9th Decenber, 1974 action would
have been taken. It is only the ‘statements that were
recorded in Cct ober. and Novenber 1976 which led the
authorities to pass the fresh order of detention on 7th
February, 1977. W have seen fromthe statements recorded in
oct ober and Novenber, 1976 that no incident that took place
after 1974 has been referred to.

The High Court observed that it _cannot be urged that
reasonabl e nexus between the prejudicial activity and the
purpose of detention has been snapped by the tine-lag
rendering the inpugned order of detention as one/ Wt hout
genui ne satisfaction of the detaining authority. Wether the
time lag between August, 1974 and February, 1977 is enough
to snap the reasonable nexus between the prejudicia
activity and the purpose of detention would depend upon the
facts of the case. It may be that a personin the position
of a detenu who was a driver of a well known snuggler on a
pay of Rs. 5,000 p.m and who was taking part in clearing
the snmuggled goods nmay satisfy the authority that he is
likely to continue in his activities in the future and as
such would justify his detention. In Gore v. State of West
Bengal (1) this Court after referring to the wearlier
decisions held that the test of proximty is not a rigid or
nechani cal test to be blindly applied by nerely counting the
nunber of nonths between the offending acts and the order of
detention. The : question is whether the past activities of
the detenu are such that the . detaining authority can
reasonably cone to the conclusion that the detenu is likely
to continue in his unlawful activities. |If the detaining
aut hority inthis case had cane to the conclusion taking
i nto account the past

(1) [1975] 2 S.C. R 996.
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activities of the detenu that he is likely to continue to
indulge in such activities in future there wuld be no
justification for this Court to interfere. It is quite
i kely that persons who are deeply involved in such
activities as smuggling can cause a reasonabl e apprehensi on
in the mnds of the detaining authority that they are likely
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to continue in their unlawful activities. In this case, the
4t h respondent who passed an order wunder section 9(1) has
not stated that he is satisfied that the detenu is likely to

engage in transporting all snuggled goods. Wat he has
stated is that the detenu "engages and is likely to engage
in transporting snuggled goods’. There was no nateria

before the 4th respondent for coming to the conclusion that
the detenu "engages" in transporting smuggl ed goods. To this
extent we have to accept the contention of the |earned
counsel for the appellant that there is no material for
coming to the conclusion that the detenu was "engagi ng"
hinself in the unlawful activities. The detenu has been
under detention fromdth July, 1977 and the period of
detention perm ssible wunder section 3 is only one year
Section 9(1) enables the authority to nmke a declaration
whi ch woul d have the effect of extending the period of
detention to two years fromthe date of detention by virtue
of anendment to section 10 by Amendi ng Act 20 of 1976. As we
have found that the order under section 9(1) has not been
validly nade and as the detenu has been in detention for
nore than  one year his continuance  in detention is not
sustai nable. In the circunstances, we allow the petition
P.B. R Appeal al | owed.
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