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These appeal s are directed agai nst a judgnment and decree
passed by the Hi gh Court in Letters Patent Appeals No.110 of
1993, 111 of 1993 and 112 of 1993. ~So far as the |egal aspect of
the case is concerned it relatesto interpretation of Section 313 of
the Bonbay Munici pal Corporation Act (hereinafter referred to as
the "Act’). Rest of the natter relates to findings of fact arrived at by
the Hi gh Court which do not call for interference in these G vi

Appeal s.

Briefly, the facts are that the appellant is running a tea-stall for
whi ch he has put up a structure on the street at the junction of
Kal badevi Road and Janbul wadi Lane. Respondent No.1 is the
owner of the building on that corner. The tea stall set up by the
appel l ant on the street abuts the building owned by Respondent
No. 1. Respondent No.1 filed a suit for declaration, nandatory
injunction and permanent injunction with the follow ng prayers:
"(a) For a Declaration that the suit structure put up by
the 3rd defendant is an unauthorized structure and al so
an encroachnent on the plaintiff's rights and property:

(b) For a Mandatory Order and Injunction that the
def endants do forthwith remove the suit structureal ong
with the paraphernalia, including illegal electric and

wat er connections and the things and articles inside and
around the suit structure, including those that are

af fi xed, annexed and attached to the said property.

(c) For a permanent |njunction restraining the
defendant Nos.1 & 2 fromallowi ng the suit structures to
continue to remain in the vicinity of the Plaintiffs said
properties.

(d) For a permanent Injunction restraining the
defendant Nos. 1 and 2 frompernitting or sanctioning
and allowing any Shed or Stall structure to be put up
and to remain in the vicinity of the plaintiffs said
properties.”

The Muni ci pal Corporation of Greater Bonbay and its

Conmi ssi oner were inpl eaded as Defendant Nos.1 & 2 while

Def endant No.3 in the suit is appellant herein who is running the

di sputed tea stall. It has cone in evidence of the appellant hinself
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that the size of the structure is about 10 ft. x 9 ft. having a hei ght of
10 ft. It has a pucca flooring of paved tiles. It has rolling shutters
on two sides. It has tin roof. On the side of the roof of the structure
is installed a water storage tank. The structure has water and
electricity connections. It has provision for drainage. The four sides
of the structure are enbedded in the concrete flooring on the road.

It is also admtted that custoners enjoy the facilities provided by the
tea stall while standing/sitting on the road. Washing of the utensils
takes place on the road. The workers of the tea stall bathe and

wash their clothes on the road itself in front of the house of
Respondent No.1. The objected structure occupi es about one-third

of the width of Janmbulwadi |ane. Rain water falling on the roof of the
structure splashes on the wall of the building of Respondent No.1

whi ch danages the wall as well as the paint on the wall of the

bui | di ng. Respondent No.1 is also aggrieved by the fact that he

cannot repair his building fromthe side where the structure in

guestion exi sts because no scaffol ding can be put there. Besides

this Respondent No.1-plaintiff alleged that the stall is a health and
fire hazard because kerosene pressure stove is being used in the

stall for neking tea and cof fee.

After frami ng issues and recording evidence of the parties the

trial Court vide judgnent dated 30th August, 1988, decreed the suit

of the plaintiff-respondent - No.1. In an appeal filed against the said
judgrment, the matter was remanded back to the trial Court. The

trial court again passed a decree in favour of the plaintiff on 9th
Septenber, 1991. Two appeals were fil ed agai nst the decree

passed by the trial Court one by the present appellant i.e. the

owner of the tea stall while the other was filed by the Minicipa

Cor poration of G eater Bonbay and the Conm ssioner of the

Corporation. A |learned Single Judge of the H gh Court vide

j udgrment dated 23rd/26th _ April, 1993 accepted the appeals and

di smissed the suit. Respondent-plaintiff filed Letters Patent Appeals
agai nst the decision of the | earned Single Judge. These appeals

were all owed by the Division Benchof the Hi gh Court resulting in

the suit of Respondent-plaintiff being decreed. The present

appeal s arise fromthe judgnment dated 10.10.1994 of the Division

Bench of the Hi gh Court.

The | earned Counsel for the appellant argued that the
structure in question was duly authorized by the city Corporation
and therefore, the plaintiff could not object to the existence of the
structure and the business being carried on therein by the appellant.
In this connection it is to be noted that the appellant was initially
allowed to put up a sugarcane crusher on the street-as a "tolerated
structure". The appellant thereafter sought perm ssion for a tea stal
in place of the sugarcane crusher in Novenmber, 1981.- The
sugar cane crusher occupi ed space of 1mr. x 1.ntr. The Ward
O ficer put up a note to the Superintendent of Licences stating that
the appellant was allowed a "tol erated" sugarcane crusher and had
asked for permission to put up electric power notor which request
was not pernissible, therefore, the appellant wanted to convert the
sugarcane juice stall into a tea stall. The Ward Oficer thereafter put
up a note supporting the case of the appellant . The Superintendent
of Licences submitted his remarks to the Muinicipal Commi ssioner
stating that permission for tea stall for an area of 1ntr. x 1 nmtr. be
consi dered as a special case and not to be treated as precedent for
any other case in view of the "tol erated" sugarcane crusher allowed
to the appellant. On 10th Decenber, 1981, the Minicipa
conmi ssi oner passed an order that a tea stall |icence may be given
as a very special case and not to be treated as a precedent. Thus
what was permitted was a tea stall of the size of 1 mtr. x 1 ntr. which
was of the same size as the "tol erated" sugarcane crusher. It
appears that the Ward Officer kept on twisting facts in favour of the
appellant. In a further note he recomended that the appellant be
allowed an area of 2 nmrs.x 3 nmrs. for a tea stall. It was reported by
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the Ward O ficer that the stall would be put up on a footpath and it
woul d be at the dead end of the lane. Both these statenments were
untrue in as nuch as neither the stall was on the footpath nor it was
at the dead end of the lane. The structure is at the junction of
Jambul wadi road with Kal badevi |ane whereas the dead end of the
Jambul wadi road is at sone distance. There is no footpath at the
Janbul wadi | ane. Proceeding on the basis of this ms-
representation, the Minicipal Conm ssioner sanctioned the request
contained in the note of the Ward Officer vide letter dated 17.2.1982.
Further on 27.4.1982 it is recorded that the Municipal Commi ssioner
has directed the Ward Officer to renove water and el ectricity

connections in the tea stall. It was also ordered that the stall has
been allowed tenporarily as a renovable structure and it cannot be
allowed to be permanently enbedded on the road. |f there was

per manent enbeddi ng, the sane was directed to be renmoved. The
appel l ant continued to pursue the matter regardi ng water and
electiricity connecti ons:

The fact of the matter is that the size of the tea stall is

2.5 mrs. 'x 3.28 ntrs and it is |located at the entrance of the

Janbul wadi l'ane. ~ The stall is about 2 ft. away fromthe building of
the respondent -plaintiff.~ The water tank which supplies water to the
stall is supported on iron angles. The Hi gh Court noticed that in
addition to the place occupied by the stall, considerable space
outside the stall woul dalways be occupied by people comng to

drink tea as al so by other articles which are generally dunped

outsi de such tea stalls on the road. Thus it is obvious that the tea

stall is a nuisance on the road besides causing hindrance in the free
flow of traffic on'the road. It is a source of nuisance for the plaintiff-
respondent No.1 so far his right to enjoy his property is concerned.

Conming to the | egal aspect regarding interpretation of Article
313 of the Bonmbay Munici pal Corporation-Act we would like to first
qguote the rel evant portion

"313.(1) No person shall, except with the witten

perm ssi on of the Commi ssioner

(a) pl ace or deposit upon any street or upon any open
channel, drain or wall in any street (or in ay public
pl ace) any stall, chair, bench, box, |adder, bale or

other thing so as to forman obstruction thereto or
encroachment thereon;

(b) project, at a height of |ess than twelve foot fromthe
surface of the street, any board, or shelf, beyond the

line of the plinth of any building, over any street, or

over any open channel, drain, well or tank in any

street;

(c) attach to, or suspend from any wall or portion of a
buil ding abutting on a street, at a | ess height than
af oresai d, anything whatever."

A bare perusal of the provision contained in clause (a) of sub-
section (1) of Section 313 of the Act shows that the Commi ssioner
can grant permission for placing or depositing on any street etc. etc.
any stall, chair, bench, box, |adder, bale. This provision nowhere
aut hori ses the Conmi ssioner to grant permission with respect to a
stall/structure of the type described herei nbefore set up by the
appel l ant. The structure for which perm ssion can be granted by the
Comm ssioner has to be sinmlar to itens nmentioned in the clause.
Perm ssion has to be for sonething which can be read as ejusdem
generis with the itens nentioned in clause (a). The itens

mentioned in clause (a) indicate that they are of a tenporary nature
and are easily renovabl e as and when required. The structure in
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the present case is of a size which even if not permanently

enbedded on road, cannot be said to be akin to itens nmentioned in
clause (a). |In the present case the structure is enbedded on the
road. Its four poles are enbedded in the concrete paving on the
road. Mbdreover, the structure has water and el ectricity connections
and pernmanent water tank neant to store water and ensure

per manent supply of water to the stall, is installed on the side of the
structure. It has shutters which enable | ocking of the stall whenever
required. No perm ssion can be granted by the Conm ssioner for
setting up such a structure under Section 313 of the Act. Section
313 totally bars any stall or structure of the type put up by the
appel lant. So perm ssion, if any, granted by the Comm ssioner is

violative of the statute and is, therefore, illegal

We al so agree with the High Court that perm ssion of the

Conmi ssioner for the tea stall in the present case was obtai ned by

m s-representation of vital facts. The sane is vitiated. It is of no
avail. The High Court further found in its inmpugned judgnment that

the appellant’s right to repair and maintain his building, particularly
the portion where the stall in question abuts, has been seriously

af fected.. The kerosene pressure stove being used for preparation of

tea and coffeein the stall has been found to be a fire hazard. The
structure was al so found to be causing nui sance for the occupants of

the building as well as it was a hindrance in the free flow of traffic
and novement of pedestrians. According to the H gh Court not only

the structure was not permni ssible under the provision of Section 313

of the Act but also it has prejudicially affected the rights of the
appel | ant qua enj oynment of his property.. We fully agree with the
findings of the High Court in this respect.

The | earned counsel for the appellant neekly argued that the

suit of Plaintiff-Respondent No.1 was barred by limtation prescribed
under Section 527 (1) (b) of the Act. This Section contains a

provi sion regarding notice to be served on the Corporation before
filing of such a suit against it and it also prescribes a linmtation period
for a suit being filed against the Corporation. The issue of linmtation
rai sed by the | earned counsel for the appellant can be diposed of
simply on the basis of the fact that the question of limtation, if at al
could be raised by the Muinicipal Corporation of G eater Bonbay and

its Conmissioner i.e. Defendants No.1l and 2 in the 'suit. So far as
the prayer regarding nandatory injunction agai nst” Def endant No. 3

i.e. the appellant regarding renoval of the structure in question, the
bar of limtation does not get attracted. The mandat ory i njunction
granted under the decree passed by the H gh Court regarding

renoval of the structure provides conplete relief to the
plaintiff/respondent No.1l. Therefore, we find no substance in the
contention that the suit is barred by linmtationin view of the provision
contained in Section 527 of the Act. The result is that these appeals
fail and they are dism ssed.
The | earned Counsel for the appellant nade a request that the
tea stall was being run by the appellant for a long time and it was the
only source of livelihood for the fanmily of the appellant. Therefore, he
prayed that sone tinme be granted to the appellant to enable himto
find sonme other place to run his business. In view of this request,
the appellant is granted tine to renpve the structure i.n question by

or before 31st January, 2003 subject to his filing the usua

undertaking in this behalf within three weeks.




