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The issue raised in these Transfer Petitions is regarding revision of
pay scale of officers of Fertilizer Corporation of India and Hi ndustan
Fertilizer Corporation and, therefore, they are being disposed of by a
common order. For the sake of convenience, we will refer to the pleadings
in Transfer Case No. 8 of 2000 whereby Wit Petition No. 2108 of 1996
which was filed in Delhi H gh Court was transferred to this Court.

A. K. Bindal, President, Federation of Oficers’ ~Association of

Fertilizer Cor poration of I ndi a (for-short "FCl") and Dr. K P. Sinha,
aut hori sed representative of Federation of Oficers” Associations of

Hi ndustan Fertilizer Corporation Ltd. (for short '"HFC) filed Wit Petition
No. 2018 of 1996 in Del hi H gh Court praying that C auses 11,12 and 13 of
the Menorandum dated 19.7.1995 issued by Government of India, Mnistry

of Industry, Department of Public Enterprises and connected cl auses of
Annexure V of the said Menorandum be quashed and consequently the

practice of uniformtreatment of the officers inthe profit and | oss making
conpanies in the FCl/HFC be revived. The other prayer nmade i's that the
respondents be directed to pay to the petitioners by way of interimrelief at
| east 60% of the benefit of the revision of pay and perks which their
counterparts have been given, pending final decision of the Wit Petition

The respondents arrayed in the Wit Petition are (1) The Union of India
through the Secretary, Departnent of Fertilizers, in the Mnistry of
Chemicals & Fertilizers; (2) The Secretary, Departnment of Public

Enterprises, Mnistry of Industry, CGovernnent of India; (3) The Fertilizer
Corporation of India Ltd.; and (4) H ndustan Fertilizers Corporation of |ndia
Ltd. The pleadings of the parties are fairly long and /the docunents filed are
bul ky but we will refer only to basic facts which are necessary for the
deci sion of the controversy.

In January, 1961 two Fertilizer conpanies, nanely Sindri Fertilizers
and Chenmicals Ltd. and Hi ndustan Fertilizer and Chem cals Ltd. were
nmerged and a new company named as Fertilizer Corporation of India Ltd.

(for short "FCI') was created. Between 1961 and 1977, FCI, cane to have 17
Fertilizer Units, 7 of which were in operation while remaining 10 were at
various stages of inplenmentation. |In 1978 the Government of India set up a
Conmittee to work out the nmodalities for reorganisation of its Fertilizer

I ndustry. On the basis of the recomrendati on of the Conmittee, the
CGovernment of India approved the bifurcation and reorganizati on of FCl and
National Fertilizer Ltd. (for short 'NFL') which was an i ndependent and
separate undertaking at that tinme and allocated the various units to the newy
created undertaki ngs which were five in nunmber. Namrup, Haldia, Baraun

and Durgapur units were allocated to the newwy formed Hindustan Fertilizer
Corporation Ltd. (for short "HFC ) and Sindri, Gorakhpur, Ramagundam
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Tal cher, Korba and Jodhpur M ning Organization were retained with FC

The other units were allocated to newy created Rashtriya Chemicals and
Fertilizers Ltd. and National Fertilizers Ltd. while a fifth conpany dealing
exclusively with planning and devel opment was created which was known

as Project and Devel opnent (India) Ltd. After reorganization, the industria
pattern of pay and DA was introduced and it was nade effective from
1.9.1977. The Departnent of Chemicals and Fertilizers, Governnent of

India issued a circular on 3.9.1979 which provided that revision of pay

scal es and fringe benefits of the officers of the entire FCI/NFL woul d be the
same and consequently all the officers in the five conpanies were treated
alike with reference to revision of their pay scales and fringe benefits etc.
The revision of pay scales of officers which was due from 1.8.1986 could
not be given as the Governnent did not take steps in that regard. However a
deci si on was taken by the Government to give ad hoc relief to all the officers
working in the Public Enterprises, follow ng the Industrial DA pattern and
rel ated scal es of pay and accordingly ad hoc relief was paid to all the
officers of FCI and HFC with effect from 1.1.1986 at uniformrate. Since

the CGovernnment did not take any decision regarding the revision of pay

scal es and perks of ‘the officers of the entire public sector in the country, the
Bureau of Public Enterprises (for short "BPE ) which is a policy naking

di vi si on of the Governnent of I|ndia, reconmended for paynent of second

relief to the officers of Public Enterprises follow ng the industrial DA
pattern on 13.1.1990.  Consequently FCI/NFL issued circulars on 24.1.1990

for giving ad hoc relief to the officers. . During this period the Governnent
of India and al so /the Managenent of FCl ‘and HFC nade no distinction on

the basis of "loss making" or "profit making" conmpanies in the matter of
revision of pay scale and fringe benefits to the officers of the conpanies and
they were treated alike irrespective of the fact that the conpanies in which
they were working had been nmeking losses. The period of validity of the
revi sed pay scal es made applicable from1.1.1987 was for five years and
thereafter the next revision of pay scal es becane due from1.1.1992 but the
same was not done for the officers enployed in FCl "and HFC on the ground

that the two conpanies were incurring | osses. However, the other

conpanies in erstwhile FCI/NFL group of conpanies were given revised

pay scale and fringe benefits with effect from1.1. 1992. According to the
petitioners an unfair and unjust policy of discrimnation in the matter of
revi sion of pay scal es based upon profits and | osses of the conpany

conmenced at this stage. Thereafter the Departnment of Public Enterprises,
M nistry of Industry, CGovernnent of India issuedan Ofice Menmorandum

on 12.4.1993 on Wage Policy for the fifth round of ~wage negotiations in
Public Sector Enterprises (for short "PSEs’) wher eby the ban inposed by
D.O No.2(3)/91-DPE (WC) dated 17.10.1991 was w t hdrawn and it was

directed that the managenment of PSEs nmay conmence their wage

negotiations with the Trade Uni ons/Associations. It further provided that
under the new Wage Policy the Managenents were free to negotiate the

wage structure keeping in view and consistent with the generation of
resources/profits by the individual enterprises/units but the Government wll
not provide any budgetary support for the wage increase and the respective
managenents will have to find the requisite resources fromwthin their own
internal generation. Para 5 of this Ofice Menorandum specifically sai'd
that the wage settlenment should be negotiated by the PSEs in accordance
with the above paraneters. This was followed by the inmpugned Office

Menor andum dated 19.7.1995 issued by the Department of Public

Enterprises on the subject of revision of scales of pay of the Executives
hol di ng post below the Board | evel and non-uni oni sed supervisors wth

effect from1l.1.1992. The petitioners are basically aggrieved by para 13 of
this Ofice Menmorandum whi ch provides that for sick PSEs registered with
the Board for Industrial and Financial Reconstruction (for short 'BIFR ), pay
revi sion and grant of other benefits will be allowed only if it is decided to
revive the unit and the revival package should include the enhanced liability
on this account.

The stand of the respondents in the counter-affidavit filed by themis
that FCl and HFC whi ch were under the adnministrative control of

Department of Fertilizers (for short "DOF') were referred to BIFR and were
decl ared as sick companies on 6.11.1992 and 12.11.1992 respectively. Qut
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of the four units of FCI the unit at Gorakhpur was |ying closed since

10. 6.1990. The commercial production in the Haldia unit of FC which is

| ocated in West Bengal did not commence at all ever since its nechanica
conpletion in 1981. The equity base of both the conpani es had been totally
eroded as a result of continuous |osses. The FCI and HFC had projected net

| osses of Rs.562.51 crores and Rs.438.99 crores respectively for the year
1996- 1997. The BIFR had appointed Industrial Credit and Investnent
Corporation of India Ltd. (for short "ICICI') as the Operating Agency in
March 1994 to exam ne various options and work out unit wise

rehabilitation plans for these conpanies. The ICICI submitted its report in
January 1995 and thereafter, the matter was taken up by Goup of Mnisters
which set up a Committee of officers to evaluate all the available
alternatives for revival of the conpanies. The Departnent of Fertilizers,
keeping in view the report of the Operating Agency as well as suggestions
recei ved fromvarious other bodies including the enpl oyees

uni ons/ associ ati ons fornul ated revival packages. The package envi saged
revanp of the functional units of these conpanies nanely, Sindri,
Ramagundam and Tal cher  of FCI and Durgapur, Barauni and Nanrup units

of HFC at ‘a total investnment of Rs.2201.13 crore (Rs.1736.20 crore for FC
and Rs. 464.93 crore for HFC) w thout providing for wage revision of the

enpl oyees.  However, due to prior conmmtnment of funds of Public Sector

Uni t s/ Cooperative Societies in the Fertilizer Sector for their ongoing
expansi on and reluctance of Financial Institutions to fund the revival
packages of sick PSUs, the funding arrangements for these packages could

not be tied up. The I1CIClI also expressed serious reservation on the viability
of these packages necessitating a review of the sane.

The details of the budgetary support given by the governnent since

1991-1992 till 1995-1996 have been given in para 12 of the counter-

affidavit. It is averred in para 14 of the counter-affidavit that in case the pay
scal es and ot her benefits of the enployees are directed to be revised with
effect from1.1.1992 it would-involve additional financial inplication of

Rs. 120 crores (Rs.60 crores each for FCI and HFC) for the five year period.
The revival packages for both FCl and HFC have not been approved for

i mpl enentati on by the BI FR because the Operating Agency, the Departnent

of Fertilizers and the Prompters have not been able to mobilize funds
required for the revival package. Pay revision of the enployees will further
add to the financial requirenents for the revival package, which is held up
for want of funding.

It is also pleaded in the counter affidavit that the Government

gui del i nes do not prohibit BIFR referred conpanies fromrevising their pay
scal es and other benefits with effect from1.1.1992 but has linked it with the
basi c i ssue of revival packages of such conpanies. This revival package is
to be approved by the BIFR after it is agreed to by the Qperating Agency

and funding institutions. It has thus been submtted that no decision could
be taken on revision of pay scales of the enpl oyees of 'FCI and HFC as it is
linked to the revival packages being formulated for these conpanies for
approval of BIFR The O fice Menorandum dated 19.7.1995 has been

issued with the approval of the Cabinet Conmittee on Economic Affairs.

The basic thrust of the policy as contained in office nmenorandum dated
12.4.1993 is that PSUs should generate their own resources for neeting the
enhanced liability on account of pay revision and no budgetary support <shal
be extended to them by the Government.

After transfer of wit petitions, this Court issued several directions to
BIFR to submt reports regarding viability of the units of the conpanies. The
BIFR by its order dated 2.11.2001 recomended wi nding up of FClL. A

simlar order for w nding up of HFC has al so been passed. The FCl

preferred an appeal before AAIFR which has been dism ssed. The Del hi

H gh Court is now proceeding with winding up of both the conpanies

nanely, FCl and HFC.

Shri R Venkat aramani, |earned senior counsel for the petitioners, has
submitted that just as pension is not bounty or a matter of grace depending
upon the sweet will of the enployer, so also, a fair and reasonable return for
enployment is neither a bounty nor a natter of grace. This is a right arising
out of the relationship of enploynent and in the deternination of the sane
particularly if the enployer is the State, fair and reasonable criteria will have
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to be adopted and to the extent a fair and reasonable return is denied on the
sol e ground of the need to take a decision regardi ng continued exi stence of
the establishnents in question, the fundanental right of the petitioners
guar anteed under Articles 14 and 21 read with Article 39(a) and 43 of the
Constitution is violated. Learned counsel has submitted that the inpugned
Ofice Menorandumis discrimnatory in as much as PSUs which follow the
Central Dearness Allowance pattern are getting the benefit of periodical pay
revision regardl ess of the position of the undertaking, nanmely whether
running in | osses or naking profits. The PSUs, such as the establishnments in
guesti on, which are governed by the Industrial Dearness Al lowance pattern
are singled out and are deni ed periodical pay revision since 1992. It has
been urged that having regard to soci o-econom c objectives sought to be
realized by the establishment of the fertilizer industry in the public sector
and the fact that the said industry has served the aforesai d purpose of
production and distribution of fertilizers at affordable prices and augnenting
agricultural and rural productivity, it was inappropriate on the part of the
CGovernment of India to postpone the revision of pay from1992 and to |ink
it up in the year 1995 with the decision to refer the conmpanies to BIFR
Learned counsel has further submitted that when it is not denonstrated t hat
the incident of loss is attributable to the conduct of enployees or workers
and when it is acknow edged that several factors which could have been
conveniently dealt with to elimnate |oss making condition (viz. old plants
and obsol ete technol ogy) and to do so was within the conmpetence of the
Government of India, it will be gross injustice to the enployees to deny their
pay revision by relating it with profitability. Sickness of PSU w thout
consi deration of the causes of sickness, it is urged, can be no ground for
denial of fair pay revision particularly when the Government of |ndia has
failed to take rel evant and efficient steps to pronote the health of the
i ndustry.
In support of his subm ssions that financial capacity or otherw se can
be no ground for denying revision of wages of enployees of the State or
PSUs, Shri Venkat aramani has placed strong reliance on South Ml abar
G am n Bank v. Coordination Comm ttee of South Ml abar G am n Bank
Enpl oyees’ Uni on and Sout h Mal abar Granin Bank O ficers’ Federation
and Os. (2001) 4 SCC 101 and All India Regional Rural Bank O ficers
Federation & O's. v. Government of I'ndia & Os. (2002) 3 SCC 554.
Regar di ng the subm ssi on based upon violation of fundanmental rights of the
petitioners, |earned counsel has |aid great enphasi's on the follow ng
observati ons nmade by Sawant J. in Delhi Transport Corporation v. D.T.C
Mazdoor Congress (1990) Supp 1 SCR 142 at pages 276 and 277 which read
as under: -

"The enpl oynment under the public undertakings is
a public enmploynent and a public property. It is not
only the undertakings but also the society which has a
stake in their proper and efficient working. Bot h
di sci pline and devotion are necessary for efficacy. To
ensure both, the service conditions of those who work for
them nmust be encouragi ng, certain and secured, and not
vague and whi nsi cal . Wth capricious service
condition, both discipline and devotion are endangered
and efficiency is inpaired.

The right to life includes right to livelihood. The
right to livelihood therefore cannot hang on to the fancies
of individuals in authority. The enpl oynent is not a
bounty fromthemnnor can its survival be at their nercy.
Inconme is the foundation of many fundanmental rights and
when work is the sole source of income, the right to work

becomes as much fundanent al . Fundanental rights can
ill-afford to be consigned to the |inbo of undefined
prem ses and uncertain applications. That will be a

nockery of them™

To strengthen his submission that the denial of fair wages on account
of non-revision of pay scale would violate the fundamental right of the
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petitioners, |earned counsel has also tried to take support fromcertain
observations made in Al India Imans Oganisation & Os. v. Union of

India 1993 (3) SCC 584 wherein it was held that | nmams who perform

religious duties are also entitled to enolunents, as right to life, enshrined in
Article 21 neans right to live with human dignity and that financia
difficulties of the institutions cannot be above fundanental rights of a
citizen. Another serious contention raised by Shri Venkataramani is that the
Union of India had al so agreed both in the nmeeting held on 20.9.1996 and

also in the affidavit filed before the Del hi Hi gh Court for a settlenent
regardi ng the revision of pay scales being inplemented from 1.1.1992 but

wi t hout paynent of arrears upto 1.1.1996. According to the |earned counse
the Hi gh Court had passed an order on 10.11.1997 recording the

conprom se and the matter was adjourned only to work out the nodalities of
paynment, but on account of filing of Transfer Petition by the Union of India
in this Court, the conprom se could not be inplenmented. However, taking

note of the said conprom se this Court passed orders on 19.4.2000 and
18. 8. 2000 for paynment of fixed amobunts to various categories of enployees.
The subm ssion is that in view of the conprom se entered into by the
respondent's and the orders passed by Del hi High Court and thereafter by this
Court, it is not open to the respondents to resile fromthe sane and deny the
benefit of revision of pay scale to the petitioners.

In order to appreciate the first submission, it is necessary to refer to
the two O fice Menmoranduns which have been assailed in the wit petitions.
Para 2 of Ofice Menmorandum No.1 (3)/86-DPE (WC) dated 12.4.1993
i ssued by Departnment of Public Enterprise, Mnistry of Industry,
CGovernment of India which is relevant for our purposes is being reproduced
bel ow
"Under the new wage policy, the Managenents are
free to negotiate the wage structure keepingin view and
consistent with the generation of resources/profits by the

i ndi vidual enterprises/units. The Governnment wll not
provi de any budgetary support for the wage increase and
the respective managenents will have to find the

requisite resources fromw thin their own interna
generation. For certain PSEs which are nonopolies or

near nonopolies or having an admi nistered price

structure, it nust be ensured that increase in wages after
negoti ations do not result in an automatic increase in
adnmi ni stered prices of their goods and services."

The subject and paras 11 and 13 of O fice Menorandum i ssued by
the same departnment on 19.7.1995 read as under

"Subj ect: Revision of Scales of Pay of the Executives

hol di ng posts below the Board | evel and non-

uni oni sed supervisors w.e.f. 1.1.1992.

Para 11. The pay revision of the executives hol ding posts
bel ow t he Board | evel and non-uni oni sed supervi sors

woul d be permitted subject to the conditions stipulated in
the DPE's OM No. 1(3) 86- DPE(WC) dated 12.4.1993

and 17.1.1994. These conditions prescribe that there
shall be no increase in | abour cost per physical unit  of
output. The CGovernment shall not provide any budgetary
support to the PSEs for neeting the enhanced liability.
The PSEs which are nonopolies or near nonopolies or
havi ng an adm ni stered price structure, it nust be ensured
that increase in salaries/wages do not result in an
automatic increase in administered prices of their goods
and services. Requisite resources for the pay increases
nust be found fromw thin own internal generation

Para 13. For sick PSEs registered with the BIFR pay revision
and grant of other benefits will be allowed only if it is
decided to revive the unit. The revival package shoul d
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i nclude the enhanced liability on this account. The
benefit of pay revision, etc. shall be extended to Il SCO
and financial liability thereof shall be nmet by SAIL."

The change in policy effected by these Menoranduns was that the

CGovernment woul d not provide any budgetary support for the wage increase

and the undertakings thenselves will have to generate the resources to neet
the additional expenditure, which will be incurred on account of increase in
wages. So far as sick enterprises which were registered with BIFR it was
directed that the revision in pay scale and other benefits would be all owed
only if it was actually decided to revive the industrial unit. The question
whi ch arises for consideration is whether the enpl oyees of Public Sector
Enterpri ses have any legal right to claimthat though the industria
undert aki ngs or the conpanies in which they are working did not have the
financial capacity to grant revision in pay scale, yet the Governnent should
give financial support to neet the additional expenditure incurred in that
regard.

The Fertilizer Corporation of India and H ndustan Fertilizer

Cor poration are both conpani es registered under the Conpanies Act wth

the only difference that they are Governnent Conpani es within the neaning

of Section 617 of the Conpanies Act.  What will be the I egal position of a
Gover nment Conpany and whether its enployees will be treated to be
government servants was exam ned in Heavy Engi neering Mazdoor Union

v. State of Bihar & Ors. ‘AIR 1970 SC 82 and it was held as under in para 4
of the reports:

S It is an undisputed fact that the company was

i ncor porated under| the Conpanies Act and it is the

conpany so incorporated which carrieson the

undert aki ng. The undertaking, therefore, is not one

carried on directly by the Central Governnment or by any

one of its departnents as in the case of posts and

tel egraphs or the railways........

After referring to the well known decision in Salonman v. A Sal oman
& Co. Ltd. 1897 AC 22, Hal sbury’s Laws of England and sone ot her
Engl i sh decisions the Court rul ed as under

B Therefore, the mere fact that the entire share

capital of the respondent-conpany was contributed by

the Central Covernment and the fact that all its shares are

hel d by the President and certain officers of the Centra

Covernent does not nake any di fference. The

conpany and the share hol ders being, as aforesaid,

distinct entities the fact that the President of |India and

certain officers hold all its shares does not neke the
conpany an agent either of the President or-the Central
Government .. .......... "

Again in para 5 it was held that the fact that a mnister appoints the
nmenbers or directors of a corporation and he is entitled to call for
information, to give directions which are binding on the directors and to
supervi se over the conduct of the business of the corporation does not ‘render
the corporation an agent of the State.

The I egal position is that identity of the Government Conpany
remai ns distinct fromthe government. The CGovernnent Conpany is nhot
identified with the Union but has been placed under a special system of
control and conferred certain privileges by virtue of the provisions contai ned
in Sections 619 and 620 of the Conpanies Act. Merely because the entire
share holding is owned by the Central Governnment will not nake the
i ncorporated conpany as Central Government. It is also equally well settled
that the enpl oyees of the Governnent Conpany are not civil servants and so
are not entitled to the protection afforded by Article 311 of the Constitution
(Pyare Lal Sharna v. Managing Director AIR 1989 SC 1854). Since
enpl oyees of Government Conpani es are not governnent servants they
have absolutely no legal right to claimthat governnent should pay their
salary or that the additional expenditure incurred on account of revision of
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their pay scale should be net by the governnent. Being enployees of the
conpanies it is the responsibility of the conpanies to pay themsalary and if
the conpany is sustaining | osses continuously over a period and does not

have the financial capacity to revise or enhance the pay scale, the
petitioners cannot claimany legal right to ask for a direction to the Centra
Covernment to nmeet the additional expenditure which may be incurred on
account of revision of pay scales. It appears that prior to issuance of the
O fice Menorandum dated 12.4.1993 the Governnment had been providing

the necessary funds for the managenent of Public Sector Enterprises which
had been incurring | osses. After the change in econonic policy introduced
in early nineties, CGovernment took a decision that the Public Sector

Undertakings will have to generate their own resources to nmeet the
addi ti onal expenditure incurred on account of increase in wages and that the
government will not provide any funds for the sane. Such of the Public

Sector Enterprises (Governnment Conpani es) which had becone sick and
had been referred to Bl FR_-were obviously running on huge | osses and did
not have their own resources to neet the financial liability which would
have beenincurred by revision of pay scales. By the Ofice Menorandum
dated 19.7.1995 the Governnment nerely reiterated its earlier stand and
i ssued a caution that till a-decision was taken to revive the undertaki ngs no
revi sion in pay scale should be allowed. W, therefore do not find any
infirmty legal or constitutional in the two Ofice Menorandunms whi ch have
been challenged in the wit petitions.

We are unable to-accept the contention of Shri Venkataramani that on
account of non-revision of pay scales of the petitioners in the year 1992,
there has been any violation of their fundanental rights guaranteed under
Article 21 of the Constitution. Article 21 provides that no person shall be
deprived of his life or personal |iberty except according to procedure
established by aw. « The scope and content of this Article has been expanded
by judicial decisions. Right to life enshrined in this Article means
sonet hing nore than survival or aninal existence. It would include the right
to live with human dignity. Paynent of very snmall subsistence all owance to
an enpl oyee under suspension which would be wholly insufficient to sustain
his living, was held to be violative of Article 21 of the Constitution in State
of Maharashtra v. Chandrabhan AR 1983 SC 803. Simlarly, unfair
conditions of labour in People's Union for Cvil Liberties v. Union of India
AR 1982 SC 1473. 1t has been held to enbrace within its field the right to
l'ivelihood by neans which are not illegal, immoral ‘or opposed to public
policy in Oga Tellis v. Bonbay Minicipal Corporation AR 1987 SC 108.
But to hold that mere non-revision of pay scale would al so anpbunt to a
viol ation of the fundamental right guaranteed under Article 21 would be
stretching it too far and cannot be countenanced. Even under the Industria
law, the viewis that the workmen should get a mninmumwage or a fair
wage but not that his wages must be revised and enhanced periodically. It is
true that on account of inflation there has beena general price rise but by
that fact alone it is not possible to draw an inference that the salary currently
being paid to themis wholly inadequate to lead alife wth hunman dignity.
What should be the salary structure to lead a “life with human dignity" is a
difficult exercise and cannot be neasured in absolute terns. It will depend
upon nature of duty and responsibility of the post, the requisite qualification
and experience, working condition and a host of other factors. The salary
structure of simlarly placed persons working in other Public Sector
Undertakings may also be relevant. The petitioners have not placed any
material on record to show that the salary which is currently being paid to
themis so low that they are not able to maintain their Living having regard to
the post which they are holding. The observations nade i n paragraphs 276
and 277 in Del hi Transport Corporation v. D.T.C Mzdoor Congress
(supra), strongly relied upon by |earned counsel for the petitioners, should
not be read out of its context. In the said case the Court was called upon to
consi der the constitutional validity of Regulation 9 of Del hi Road Transport
Aut hority (Conditions of Appointnent and Service) Regulations, 1952,
whi ch gave power to terminate the services of an enpl oyee after giving one
nonth’s notice or pay in lieu thereof. The termnation of services of sone
of the enployees on the ground that they were inefficient in their work by
giving one nonth’s notice was set aside by the High Court as in its opinion
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Regul ation 9(b) gave absolute unbridled and arbitrary powers to the
nmanagenent to termnate the service of any permanent or tenporary

enpl oyee and, therefore, the same was violative of Article 14 of the
Constitution. It was in this context that the aforesaid observations were
made by one Hon’ ble Judge in his separate opinion. The issue invol ved was
not of revision of pay scale but that of term nation of service which has an
al together different inpact on an enpl oyee.

The contention that economic viability of the industrial unit or the
financial capacity of the enployer cannot be taken into consideration in the
matter of revision of pay scales of the enpl oyees, does not appeal to us.

The question of revision of wages of workmen was exam ned by a

Constitution Bench in Express Newspapers Ltd. & Ors. v. Union of India &
Os. AIR 1958 SC 578 having regard to the provisions of Industrial Disputes
Act and M ni nrum Wages Act and the followi ng principles for fixation of
rates of wages were laid down :

(1) that in the fixation of rates of wages which include within its conpass
the fixation of scales of wages also, the capacity of the industry to pay
is one of the essential circunstance to be taken into consideration

except i n /cases of bare subsistence or mninumwage where the

enpl oyer isbound to pay the sanme irrespective of such capacity ;

(2) that the capacity of the industry to pay is to be considered on an
i ndustry-cumregion basis after taking a fair cross section of the

i ndustry; and

(3) that the proper neasure for gauging the capacity of the industry to pay
shoul d take into account the elasticity of denmand for the product, the
possibility of tightening up the organi sation so that the industry could
pay hi gher wages without difficulty and the possibility of increase in

the efficiency of the | owest paid workers resulting in increase in
production considered in conjunction with the elasticity of demand for

the product - no doubt against the ultimte back-ground that the

burden of the increased rate should not be such-as to drive the

enpl oyer out of business.

(Enphasi s suppl i ed)

The sane question was agai n examined in H ndustan Times Ltd. v.
Their Worknmen AIR 1963 SC 1332 and the Court recorded its conclusion in
following words in para 7 of the Report
"Whil e industrial adjudication will be happy to fix a
wage structure which woul d give the worknen generally a
i ving wage, econonic considerations make that only dream for
the future. That is why the Industrial Tribunals in this country
generally confine their horizon to the target of fixing a fair
wage. But there again, the econonic factors have to be
careful | y consi dered. For these reasons, this Court has
repeat edl y enphasi sed the need of considering the problem on
an industry-cumregion basis, and of giving carefu
consideration to the ability of the industry to pay."

(Enphasi s suppl i ed)

It may be noticed that in these cases the Court was consi dering the
guestion of wage structure for worknen who bel ong to economcally poor
section of society and providing themeven |iving wage was held to be a
di stant dream on account of economnic considerations and al so the capacity
of the industry to pay.

In South Mal abar Gramin Bank v. Coordination Committee of South

Mal abar Grami n Bank Enpl oyees’ Union and Sout h Mal abar Gram n Bank
Oficers’ Federation and Ors. (2001) 4 SCC 101, relied upon by the |earned
counsel for the petitioners, the Central Government had referred the

di spute regardi ng the pay structure of the enpl oyees of the Bank to the
Chairman of the National Industrial Tribunal headed by a former Chief

Justice of a Hi gh Court. The Tribunal after consideration of the nateria
pl aced before it held that the officers and enpl oyees of the Regional Rura
Banks will be entitled to claimparity with the officers and ot her enpl oyees

of the sponsor banks in the matter of pay scale, allowances and other
benefits. The enpl oyees of nationalised comercial banks were getting
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their pay scales on the basis of 5th bipartite settlement and by

i mpl enentation of the award of the National Industrial Tribunal, the

enpl oyees of the Regional Rural Banks were also given the benefits of the
same settl enent. Subsequently, the pay structures of the enpl oyees of

nati onal i sed conmmrerci al banks were further revised by 6th and 7th bipartite
settlenents but the sane was not done for the enpl oyees of the Regiona

Rural Banks who then filed wit petitions. It was contended on behal f of
the Union of India and al so the Banks that financial condition of the

Regi onal Rural Banks was not such that they nay give their enpl oyees the

pay structure of the enpl oyees of the nationalised commercial banks. It

was in these circunmstances that this Court observed that the decision of the
Nati onal Industrial Tribunal in the formof an award havi ng been

i npl enented by the Central Governnment, it would not be permssible for

the enpl oyer bank or the Union of India to take such a plea in the
proceedi ngs before the Court. The other case nanely Al India Regi ona

Rural Bank O ficers Federation & Os. v. Government of India & Os.

(2002) 3 SCC 554 arose out of interlocutory applications and contenpt
petitions which were filed for inplenentation of the direction issued in the
earlier case nanely South Mal abar Gramn Bank (supra). Any observation

in these two cases to the effect that the financial capacity of the enpl oyer
cannot be held to be a germane consideration for deternination of the wage
structure of the enployees nust, therefore, be confined to the facts of the
af oresai d case and cannot be held to be of general application in al

situati ons. In Associ ate Banks O ficers’ Association v. State Bank of India
& Ors. 1998 (1) SCC 428 it was observed that many ingredients go into the
shapi ng of the wage structure of any organisation which nay have been

shaped by negotiated settlenents wth enpl oyees’ unions or through

i ndustrial adjudication or wth the help of expert comrittees. The

econom ¢ capability of the enployer also plays a crucial part init; as also its
capacity to expand business or earn nore profits. It was also held that a
sinmplistic approach, granting higher renmuneration to workers in one

or gani sati on because another organi sation had granted them may lead to
undesirable results and the application of the doctrine would be fraught with
danger and may seriously affect the efficiency and at tines, even the
functioning of the organisation. Therefore, it appears to be the consistent
view of this Court that the economic viability or the financial capacity of the
enpl oyer is an inportant factor which cannot be ignored while fixing the

wage structure, otherwi se the unit itself nay not be able to function and may
have to cl ose down which will inevitably have di sastrous consequences for

the enpl oyees thensel ves. The material on record clearly shows that both
FCI and HFC had been suffering heavy |osses for the |ast many years and

the Government had been giving consi derable anpbunt for neeting the

expenses of the organisation. In such a situation, the enpl oyees cannot
legitimately claimthat their pay scal es shoul d necessarily be revised and
enhanced even though the organisations in which they are working are

maki ng conti nuous | osses and are deeply in red.

The second argument based upon the so-call ed

settl enent/conproni se nmay now be exam ned. The petitioners A K Binda

and others noved Civil Msc. Application No.7885 of 1996 before the Hi gh
Court for grant of interimrelief. It was prayed that /a direction regarding
i mpl ement ation of the revision benefit with effect fromthe date of the
application by notionally calculating the pay etc., as would have been

avail able to the petitioners, had the pay revision been inplemented from
1.1.1992 be issued and further at |east 50 per cent of the arrears which
would be due to the petitioners for the period 1.1.1992 to the date of the
filing of the application be paid to them The respondents opposed the prayer
for grant of interimrelief by filing a reply stating that the application is
devoid of any nerits and the sane is liable to be dismi ssed. The rel evant part
of para G Hand | which has a bearing on the controversy in hand, is being
repr oduced bel ow: -

"As already subnmitted inreply to A & B above

budgetary support to the extent possible has been

provi ded by the Governnment to enabl e these conpanies

to sustain operations in their functional units with a view

to avoiding irretrievabl e damage to equi prent and
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suppl enenting the indi genous urea production. This has
been done even at the cost of |arge cash |osses incurred
by these conpani es pending a final decision on their

revival by the BIFR These conpani es are unable to
generate any internal resources to absorb the enhanced
l[iability of increased salary to their enpl oyees. Under

the extant guidelines for salary revision of PSUs

enpl oyees, such liability is not to be met through
budgetary support. Pay revision will be allowed only if it
is decided by the BIFR to revive these conpani es and the
revi val packages include the enhanced liability on this
account . As a conpromi se sol ution, the managenents of
the Respondents No.3 and 4 had explored the possibility
of providing salary revision w.e.f. 1.1.96 subject to the
condition that no arrears would be paid for the period
1.1.92 to 31.12.95 which the conpany woul d consi der at

a later date after its turn around, however, subject to
avail ability of funds. Si nce no nutual agreement could
be arrived at between the nanagenents & the

associ ati'ons, this proposal could not get
finalised.......... "

The application was heard by a | earned Single Judge of the High
Court who passed an order on 10.11.1997 whi ch according to the petitioners
contains the ternms/of the settlement. After the transfer of the Wit Petitions
this Court passed a detail order on 19.4.2000 and it is necessary to
reproduce the sane in extenso.
"Havi ng heard | eaned seni or counsel for the petitioners,
| ear ned seni or counsel. M. CGoswam for the Union of India, the
| ear ned counsel for the H ndustan Fertiliser Corporation Ltd.
(HFC) and Fertilizer Corporation of India (FCl), we find that
appropriate interimorders, w thout prejudiceto the rights and
contentions of all concerned, are required to be passed at this
stage for enployees of all the units of the aforesaid two
cor porations.

In the wit petition which was noved before the Hi gh
Court of Delhi by the concerned enpl oyees of the aforesaid two
concerns clainming for revision of pay scal es and paynent of
appropriate amunts accordingly, a learned Single Judge of the
H gh Court has on 10th Novenber 1997 made the follow ng
observations :

“In reply to the petitioner’s application the

respondent had taken the stand that as a conpronise the
respondents 3 and 4 agreed to provide revised salary to
the petitioners we.f. 1st January 1996, subject to the
contention that no arrear w.e.f. 1st January 1992 till 31st
Decenber 1995 will be paid. The petitioner is prepared
to accept the offer of the respondent. Counsel for the
respondent wants to take instruction with regard to

paynment as per record. Let himdo so.

Matter be |listed on 21st November, 1997."

It is, of course, true that the order recites that respondent
nos.3 and 4 agreed to provide revised salary to the petitioner
w.e.f. 0Olst January 1996 subject to the contention that no arrears
w.e.f. 01st January 1992 till 31st Decenber 1995 will be paid
and the petitioner was prepared to accept the said offer of the
respondent . Though respondent nos.3 and 4 agreed to provide
revised salary to the petitioner but the real responsibility to
nmake paynent woul d rest on the shoul ders of the respondent-

Uni on of I ndia. The order further recites that counsel for the
respondent wanted to take instructions with regard to the
paynment as per the record and the Court said 'let himdo so’
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and, therefore, the matter was to be |isted on 21st Novenber,
1997.

It is to be noted that, therefore, the matter stood

adj ourned for passing appropriate orders in the |light of what
transpired on 10t h Novenmber 1997 only in connection with

fixing the node of paynment of the appropriate salary in the
revised tine scale with effect fromOlst January, 1996. For that
purpose, the natter stood adjourned fromtinme to tinme til
ultimately it got transferred to this Court pursuant to our order
in T.P. (c) No.845 of 1998.

Learned seni or counsel Shri Goswam has filed a reply,
which is taken on record, to the prayer of the petitioners in the

transferred case. In fact he raised grievance that the financia
condi tions of these units is not good and nmany of them have
been cl osed. Be that as it may, as the proceedi ngs are pendi ng

bef ore the Board for Financial and Industrial Reconstruction
(BIFR), since 1992 it will be for the BIFR to |ook into the

gri evance of the respondent-Union of India to do the needful in
thi s connection. We are sure that the Union of India will also
fully cooperate in seeing to it that the BIFR is enabled to take
appropriate decisionsin this connection at the earliest.

However, in the light of what is stated in the order of the

| earned Single Judge of the Hi gh Court dated 10th Novenber

1997 which uptill now has not been sought to be got revised,

revi ewed or appeal ed against, we deemit fit, in the interest of
justice, to give at least alimted relief to all the enpl oyees of
the aforesaid two concerns, including, Cass 11l and 1V

enpl oyees, purely as an-ad-hoc neasure, and w t hout prejudice

to the rights and contentions of all concerned to the follow ng
ef f ect

Revi sed sal ary shall be conputed w th effect

from Ol1lst January 1992 notionally for the concerned
staff nmenbers of all the units of ‘the aforesaid two
CGover nment Cor por at ati ons, nanely, HFC and FCl

only.

No arrears shall be paid to the concerned

staff nenmbers till 31st March, 2000. Onl'y actua
revised salary will be available in the tinme scale so
conputed, from Olst April 2000 on the basis of the
revi sed pay scal e available fromOlst January 1992.

However, no further upward revision of pay
scales will be available to the concerned staff
nmenbers pursuant to the present order. That
guestion is kept open

The revised sal ari es payable from 0lst Apri

2000 shall be paid to the concerned enpl oyees

within six weeks fromtoday and then in future
salaries in revised pay scales as per 1.1.92 revision

will be made available to the concerned staff
nmenmbers fromnonth to nonth till further orders.
These proceedings will now stand over for six nonths.

In the nmeantine we hope and trust that the Union of India wll
take appropriate steps before BIFR due to the energent
situation which is projected vociferously by |earned senior
counsel for the Union of India to the effect that may of these
units have been cl osed.
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It is for the Union of India to respond appropriately to the
Bl FR enquiry which is pending since 1992. Lear ned counse
for BIFR al so assured this Court that the nonment the BIFR
hears fromthe concerned authroties, BIFR will promptly take
decisions in the matter.

It is axiomatic to observe that if these two corporations,
which are the |inbs of the Government, want appropriate funds
to be released for conpliance of this order, it will be for the
Union of India to stand up to the occasion and to conply with
such request."

(Enphasi s suppl i ed)

The Union of India noved an application for

clarification/nodificationof the above order which was heard on 18.8.2000
and the follow ng order was passed: -

"Havi ng heard | earned Solicitor General for the applicant

- Union of India and | earned senior counsel M. Sanyal, for the

contesting respondents, purely as an adhoc neasure and wi t hout

prejudice to the rights and contentions of the parties in the nmain

matter, we deemit fit in theinterest of justice to nodify our

order dated 19.04.2000 to the follow ng effect :-

(i) The authorities shall pay as an adhoc
nmeasure and on account Rs.1,500/- to O ass-|

enpl oyees; Rs.1,000/- to Cass Il enployees;

Rs. 750/ - to O ass-IlIl enployees and Rs.500/- to

Gl ass-1V enpl oyees consi sting of “vari ous
categories in each of the Cl asses; per month-wth
ef fect from 1. 4. 2000. Thi's payment will be

wi t hout prejudice to the rights and contentions of
the parties in the pending natters.

(ii) We nake it clear that this order wll

not affect whatever paynent by way of HRA is

being rel eased or was rel eased by the authorities to
the enpl oyees concer ned.

(iii) The direction that paynents as earlier
i ssued by us on 19.4.2000 will stand nodified by
the present order.

(iv) According to this order, all arrears
with effect from1.4.2000 to 31.7.2000 will-be
cleared within ten weeks fromtoday and the
current payment be made with effect from
1.8.2000 along with the salary payable for the
nont h of August, 2000.

(v) Future paynents shall accordingly be
made fromnonth to nonth regularly along with
usual sal aries payable to them

This order is passed purely as an ad hoc neasure and will
not cone in the way of the ultinate decision of this Court.
This order will also not be treated as a precedent in any natter
in view of the special facts of the present case. W& express no
opi ni on about the nature of the order passed by |earned Single
Judge of the High Court. That question will abide by the
decision in the main matter. In view of the present order, |I.A's
are di sposed of."
(Enphasi s suppl i ed)

It may be noticed that the reference to the word "conproni se" has

been nade in the order of the Hi gh Court dated 10.11.1997 and this order
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was passed in Civil Msc. Application No.7885 of 1996 which was filed by

the petitioners for grant of interimrelief. 1In the counter-affidavit which
was filed on behalf of the respondents it was asserted that the application is
neritless and the prayer for interimrelief was devoid of any nerits and the
application was liable to be dismssed. In para G Hand | of the counter-
affidavit, reproduced above, it was stated that pay revision will be allowed
only if it is decided by the BIFR to revive the conpanies and the reviva
packages will include the enhanced liability on this account. A reading of the
above paragraphs will further show that the managenent of respondent nos.

3 and 4 al one had explored the possibility of a conproni se solution but even
this proposal could not be finalised. The |earned Single Judge of the Hi gh
Court, in our opinion, msunderstood the content and inport of the stand
taken in para G Hand | of the counter-affidavit and wongly proceeded on

the basis as if the respondent nos. 3 and 4 had, subject to certain conditions,
agreed to provide revised salary from1.1.1996. In fact no offer of paynent

of revised salary had been made yet it was nentioned in the order that "the
petitioner is prepared to accept the offer of the respondent”. No final order
had been passed recording any conprom se as the counsel for respondents
wanted to take instructions and the matter was adjourned. It is also

not ewort hy that the so called agreenent/conprom se nentioned in the order

was only on behal f of respondent nos. 3 and 4 which are FCI and HFC
respectively. There was no conproni se or agreenent to pay revised salary

on behal f of the Union of India which is respondent no. 1 to the wit petition
The order passed by this Court on 19.4.2000 clearly recorded that a limted
relief to all the enpl oyees of the two conpani es was being granted purely as
ad hoc neasure and without prejudice tothe rights and contentions of al
concerned. This was reiterated in the subsequent order dated 18.8.2000

when it was said that the order was being passed purely as ad hoc neasure

and will not cone in the way of the ultimte decision of the Court The
principal relief clainmed by the petitioners i's against Union of India and
Secretary, Departnent of Public Enterprises (respondent nos. 3 and 4) as it is
they who have issued the inpugned nenorandum dated 19.7.1995 which

pl aces enbargo upon the revision of pay scale of enployees of sick PSUs
registered with BIFR Factually there being no conpromni se or settlenent on
behal f of respondent nos.3 and 4 for paynent of revised salary as they had
never agreed to do so and the orders passed by this Court on 19.4.2000 and
18. 8. 2000 having clearly indicated that they were being passed by way of

ad hoc neasure and were not to cone in any way in the ultimte decision of

the case, it is not possible to hold that there was any conprom se or
settlenent at any earlier st age whi-ch entitled t he petitioners to get
revi sed sal ary. The contention of the petitioner based upon the alleged

settl enent or conpromse is, therefore, devoid of nerits and has to be
rej ected.

Apart from what we have di scussed earlier, it is necessary to take note
of a subsequent devel opnent which has a serious inpact-on the relief
clainmed by the petitioners. The respondents have filed an affidavit on
15.2.2003 sworn by Shri Pawan Wadhwa, Deputy Secretary, Department of
Fertilizers, Mnistry of Chemicals and Fertilizers. It is averred in the said
affidavit that the accunul ated | osses as on 31.1.2003 of HFC have been
Rs. 7421.52 crores and that of FCl have been Rs.8874,00 crores. To neet
the expenditure towards salary, wages as well as other admnistrative
expenses in these units including preservation cost of the plants, total plan
and non-pl an budgetary assistance to the tune of Rs.2,227.00 crores has been
extended by the Government of India till 31.1.2003. The commercia
production in some of the units of both the conpani es never comrenced and
the remaining units suspended operations one by one as viability/econom cs
of production of urea in these plants had becone extrenely unfavourable.
The revival packages of these conpanies could not be taken up for want of
funding tie up with the Financial Institutions on account of their reservation
about the techno-economic viability of the proposals. The revival package
based on unit-w se techno-econonmic viability were considered by the
conpetent authority in the Governnent fromtinme to tinme culmnating in
Government’s decision on 18.7.2002 and 5.9.2002 for closure of majority of
the units of both FC and HFC along with supporting establishments. The
CGovernment had incurred an expenditure for Rs.72.96 | akhs per nonth in
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respect of HFC and Rs. 69 | akhs per nonth in respect of FCl in

i mpl enenting the orders of this Court dated 19.4.2000 and 18.8.2000. The
accumul at ed expenditure which had been borne by the Governnent of India

t hrough non-pl an budgetary support till date as on this account adds up to
Rs. 16.56 crores in respect of FCl and Rs. 21.56 crores in respect of HFC. It
is further averred that in October 1998 the Government announced a scheme

for Voluntary Retirement for the enployees of the Central Public Sector
Undert aki ngs. This schenme was |iberalised and another schene was

announced on 5.5.2000 in order to give benefit to the enployees of the
Enterprises in which pay revision with effect from1.1.1992 and 1.1. 1997

had not been affected. The Governnent announced further |iberalised

schenme on 6. 11. 2001 under which the Voluntary Retirenment conpensation

on the basis of their existing pay (basic + DA) was increased by 100 per cent
and 50 per cent respectively. According to the respondents al nost 99 per
cent of enployees of FCI and HFC had opted for the Voluntary Retirenent
Schene (for short VRS). The exact figures regarding inplenmentation of the
Schene as on 24.3.2003 is given bel ow

PSU- W SE DETAI LS OF | MPLEMENTATI ON OF VRS

S. No
[tem
HFC
FCl
1
Total enpl oyees as on 20.9.2002
4881
5712
2.
Enpl oyees opted for VRS
4781
5675
3.
Enpl oyees rel eased
4325
5097
4.
Funds rel eased by DOF (Rs. Crores)
174. 50
253. 50
5.
Funds actually utilized by the conpany
154. 10
237.30
6.
Bal ance funds with the Conpany
20. 50
16. 20

Shri Mukul Rohtagi, |earned Additional Solicitor General has

submitted that while franming the Voluntary Retirenent Scheme the

gri evance of the petitioners regarding non-revision of their pay scal e has
been taken into consideration and it was for this reason that in the second
Vol untary Retirenent Schene announced on 6.11.2001

ex-gratia paynment in respect of enployees on pay scales at 1.1.1987 |eve

has been increased by 100 per cent and for enpl oyees on pay scal es at
1.1.1992 level, it has been increased by 50 per cent So far as HFC i s
concerned 4781 out of 4881 enpl oyees had opted for VRS and only 100
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remained. Simlarly for FCI out of 5712 enpl oyees 5675 had opted for VRS
and only 37 remained. The majority of left over nunber of enployees in
both the conpanies is proposed to be retained for assisting in conpletion of
the formalities entailing the closure process. The Governnent of India had
rel eased an anount of Rs.154 crores to HFC and Rs.237.50 crores to FCl for
di sbhursal of VRS benefits to these enpl oyees. Learned counsel has

submitted that the enpl oyees of both the Conpani es havi ng taken

advant age of VRS and having taken the anpunt without any denur, the

rel ati onship of enpl oyer and enpl oyee had ceased to exist. They cannot
therefore rai se any grievance regardi ng the non revision of pay scale at this
stage and consequently the Wit Petitions have becone infructuous. Even
Shri A.K Bindal who filed the wit petition in his capacity as President of
Federation of O ficers Association had al so taken voluntary retirenent and
after acceptance of the anpbunt had | eft the conpany and had gone out.

Shri Venkat aramani has submitted that the enpl oyees had no option

in the mtter and had accepted the VRS under conpulsion as it was

provi ded therein that those who did not opt for the sane within three
nmonths fromthe date of offer would be eligible only for retrenchment
conpensation. ~ He has also subnitted that under the Schene the tota
conpensation amount has to be cal culated on the basis of existing pay scale
and as there was no revision of pay scales since 1992, the petitioners have
got a very snall amount.” Learned counsel has further submitted that there
can be no waiver of fundanental rights and even if an enpl oyee has opted

for VRS and has taken the amount and |eft the company it would not mnean

that he has foregone his right to claimthe salary which he was entitled to
get during the period when he was an enpl oyee of the conpany.

The material on record shows that both FCI and HFC had suffered

continuous | osses. « The Financial status of the conpanies as on 31.3.1996
was as under:

FCl HFC
Paid up equity and reserves as on 31.3.96 662. 84 705. 13
Accunul ated Loss upto 31.3.96 2510. 95 3096. 16
Net worth as on 31.3.96 (-) 12248.11 (-) 2385.03
Net Profit/Loss (95-96) (-) 426.62 (-) 466. 52

(Provi sional)
(AI'l figures in crores)

In the year 1996-97 FCI and HFC projected net |osses of Rs. 562.51
crores and Rs. 438.99 crores respectively. The total 'l oss suffered by these
conpani es as on 31.1.2003 was Rs.8874.00 crores and 7421.52 crores
respectively. The CGovernment extended non-plan budgetary assistance of
Rs. 2369.00 crores to FCl and Rs.2227.00 crores to HFC upto 31.1.2003.

The units of the conpani es have al ready suspended their operations
quite sonme tinme back and as on date no unit is functioning nor any
production is being made. There is also no denial of the fact that the
conpani es have suffered huge | osses and sal aries of the enpl oyees who
were practically doing no work has been paid by the Governnent for a
consi derabl e | ong period. The enpl oyees accepted VRS with their eyes
open w t hout mmking any kind of protest regarding their past rights based
upon revision of pay scale from1.1.1992.

The Vol untary Retirement Scherme (VRS) which is sonme-tinmes called

Vol untary Separation Scheme (VSS) is introduced by conpanies and

i ndustrial establishnents in order to reduce the surplus staff and to bring in
financial efficiency. The O fice Menorandum dated 5.5.2000 i ssued by
Government of India provided that for sick and unviable units, the VRS
package of Departnment of Heavy Industry will be adopted. Under this
Schene an enployee is entitled to an ex-gratia paynent equivalent to 45
days enolunents (pay + D.A) for each conpleted year of service or the

nmont hly enol unents at the tine of retirement multiplied by the bal ance
nont hs of service left before the normal date of retirenment, whichever is

| ess. This is in addition to term nal benefits. The Government was

consci ous about the fact that the pay scales of some of the PSUs had not
been revised with effect from1.1.1992 and therefore it has provided
adequat e conmpensation in that regard in the second VRS whi ch was

announced for all Central Public Sector Undertakings on 6.11.2001. d ause
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(a) of the schene reads as under:

a) Ex-gratia paynent in respect of enployees on pay
scales at 1.1.87 and 1.1.92 levels, conputed on their

exi sting pay scales in accordance with the extant schene,
shal | be increased by 100% and 50% r especti vel y.

This shows that a considerable anbunt is to be paid to an enpl oyee
ex-gratia besides the term nal benefits in case he opts for voluntary
retirement under the Scherme and his option is accepted. The anount is paid

not for doing any work or rendering any service. It is paidin lieu of the
enpl oyee hinsel f | eaving the services of the company or the industria
establ i shnent and forgoing all his clainms or rights in the same. It is a
package deal of give and take. That is why in business world it is known as
' &l den Handshake’. The main purpose of paying this anpbunt is to bring
about a conplete cessation of the jural relationship between the enpl oyer
and the enpl oyee. After the anpbunt is paid and the enpl oyee ceases to be

under the enpl oynment of the conmpany or the undertaking, he |leaves with al

his rights and thereis no question of his again agitating for any kind of his
past rights, with hi's erstwhil e enployer including making any claimwth
regard to enhancenent of pay scale for an earlier period. If the enployee is
still pernmitted to raise a grievance regardi ng enhancenent of pay scale from
a retrospective date, even after he has opted for Voluntary Retirenent

Schene and has accepted the anmount paid to him the whol e purpose of

i ntroduci ng the Scheme woul d be totally frustrated.

The contention that the enpl oyees opted for VRS under any kind of

conpul sion is not worthy of acceptance. = The petitioners are officers of the
two conpani es and are mature enough to weigh the pros and cons of the

options which were available to them ~ They coul d have waited and pursued
their claimfor revision of pay scale wthout opting for VRS. However they,
in their wi sdomthought that in the fact situation VRS was a better option
avail abl e and chose the sanme. — After having applied for VRS and taken the
noney it is not open to themto contend that they exercised the option under
any kind of conmpulsion. In view of the fact that nearly ninety nine per cent
of enpl oyees have availed of the VRS Schenme and have left the conpanies

(FCl & HFC), the wit petition no |onger survives and has becone

i nfructuous.

Shri Nageshwar Rao, |earned senior counsel appearing in Transferred

Case No. 35 of 2000 (Wit Petition filed by enpl oyees of HFC in Cal cutta

H gh Court) apart from challenging the validity of the Ofice Menorandum

on the sane grounds al so urged that the price of urea was fixed by the
CGovernment under Fertilizer Control O'der which was wholly

unremunerative and, therefore, the enpl oyees cannot in any way be held
responsi ble for the | osses suffered by the Units and consequently they should

not be nmade to suffer on that account. W are unable to entertain this
subm ssion as the factual foundation for such a plea has not been laid.in the
pl eadi ngs. That apart, |earned counsel for the respondents has nmade a

statement that the Government had reinbursed the Units in that regard.
For the reasons di scussed above, we find no nerit in the Transferred
Petitions which are accordingly dismssed. No costs.




