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ACT:

East Punjab General Sales Tax Act (46 of 1948), s. 16 and
East Punjab Ceneral Sales Tax Rul es; 1949, r. 40--Assessnent
of dissolved firm with respect to its predi ssol ution
turnover--Validity.

HEADNOTE:

The respondent firmwas assessed to sales-tax in 1953 but
the order was set aside by the Financial Comi ssioner
because, the authority who made the assessnent had no
jurisdiction to do so. Fresh proceedings we're then started
for assessment, but the respondent firm was dissolved before

the proceedings were initiated. The Sales-tax Oficer
however however made the assessnent. The turnover and tax
were reduced on appeal and the Financial Conmissioner, in

revision, confirmed the appellate order. But the H gh Court
on a -reference, held in favour of the respondent 'on the
ground that a firmwas a separate assessable entity ‘under
the Act and that there was no machi nery provided under the
Act for assessing a firmafter its dissolution in respect of
its turnover of business before the dissolution

In appeal to this Court,

HELD : The H gh Court was right in holding that the
assessnment order on the dissolved firm could not be
supported under the provisions of the Act. [464 E]

Though under the partnership lawa firmis not a |ega

entity, for the purposes of sales-tax, under the Act, it 1is
a legal entity. |If that be so, on dissolution, the firm
ceases to be a legal entity. Thereafter, on principle,

unless there is a statutory provision pernitting t he
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assessment of a dissolved firm there is no | onger any scope
for assessing the firm which ceased to have, a |ega
exi stence. There is no provision in the Act, as it stood in
1953 expressly enmpowering the assessing authority to assess
a dissolved firm in respect of its turnover before its
di ssol uti on. Neither s. 16 of the Act, nor r. 40 of the
Rul es made thereunder, provide for the assessnent of a
dissolved firm and the provisions of the Partnership Act
have no bearing on the question of assessment. [461 G 462
CD F, G H

As in the present case, adnmittedly the firm was dissolved
before the order of assessnent was made, the said order was
bad and it nade no difference whether the proceeding was
initiated before the dissolution or thereafter. [462 E]

Jagat Behari Tandon v. The Sal es Tax O ficer, Etawah, (1955)
6 S.T.C 125, Lalji~v. The Assistant Conm ssioner, Sales
Tax, Raipur, (1958) 9 S.T.C. 571, R D. Fernandez In re.
(1957) 8 S.T.C. 368 and Ponnuswam G amani v. The Collector
of Chingl eput District, (1960) 11 S.T.C. 80, disapproved.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 588 of 1964.
4 58

Appeal fromthe judgnent and order dated February 6, 1962 of
the Punjab High Court in Sales Tax Reference No. 1 of 1959.
K. S. Chaw a and R\ N. Sachthey, for the appellant.

M S. Qupta, for the respondent.

The Judgnent of the Court was delivered by

Subba Rao, J. This appeal on a certificate issued by the
High Court of Punjab at Chandigarh raises  the question
whether a firmcould be assessed to sales-tax after it was
di ssol ved.

The facts may briefly be stated. Messrs. Jul l'under
Veget abl es Syndi cate was a firm doing business in Jullunder
fromCctober 4, 1952 to July 11, 1953. It was dissolved on
July 11, 1953. An intimation of the dissolution of the firm
under S. 16 of the East Punjab General Sales Tax Act, 1948,
hereinafter called the Act, was sent to the Departnent on
July 18, 1953. The firmwas assessed to sales-tax on My
30, 1953, by the Sales-tax Oficer under the provisions of
the Act in respect of its turnover for the period between
Oct ober 4, 1952 and March 31, 1953; but the said assessment
order was quashed on April 11, 1955, by the Financial~ Com
m ssioner on the ground that the authority which nade the
assessment had no jurisdiction to do so. On. Septenmber 3,
1955, the Sales-tax Oficer made a fresh assessnment on. the
turnover of the said firm |Its taxable turnover was fixed
at Rs. 15,04,091-11-3 and was assessed to sales-tax in/a sum
of Rs. 47,002-14-0. It is not clear fromthe record whet her
after the order of the Financial Comi ssioner fresh
proceedings were initiated by the Sales-tax Oficer or
whet her the earlier proceedings initiated by himbefore the
di ssolution of the firmwere continued thereafter. But from

the question fornmulated for the decision of the Full Bench
of the Hgh Court, which is the subject-matter of this
appeal, it appears that the firmwas dissolved before the

proceedi ngs for the assessnent were initiated. The frame of
the question indicates that after the order of the Financia
Conmi ssi oner quashing the original order of assessnment on
the ground that the assessing authority had no jurisdiction
fresh proceeding were stated for assessnent. We shal |
therefore, proceed to consider the question raised in the
appeal on that assunmption. On appeal, the Deputy Exci se and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

Taxat i on Comm ssioner, by his order dated Cctober 20, 1956,
reduced the figure of turnover and also correspondingly
reduced the tax payable to a sumof Rs. 30,049-12-0. On
revi sion, t he Fi nanci al Conmi ssi oner, rejecting t he
contention of the firmthat the assessnent proceedi ngs coul d
not be taken against a firmafter its dissolution, confirned
t he assess-
459
ment . At the instance of the assessee the follow ng
guestion was referred to the H gh Court for its decision
under S. 22 of the Act
"Whether a partnership firm which is a
regi stered firmunder the provisions of the
Punj ab Sales Tax Act and which was in
exi stence throughout the period for which
assessment of sales tax has to be nmade, ceased
to be liable to the said assessnment by the
nere fact that it has dissolved before the
proceedi ngs for assessnent are initiated."
A Full Bench of the Punjab High Court answered the question
in the affirmative. The nmain reason given by it for its
decision was that a firmwas a separate assessable entity
under the Act and that there was no nachi nery provi ded under
the Act for assessinga firm after its dissolution in
respect of its turnover of business before the sai d
di ssol uti on. The State of Punjab, on a certificate issued
by the High Court, has preferred the present appeal to this
Court.
M. K S. Chawl a, | earned counsel for the State, raised
before us the following points: (1) a firmunder the Act is
not a separate legal entity and, therefore, an assessnent
thereunder can be nade on the group of partners who
constituted the firmbefore it was dissolved; (2) even if it
was a separate assessable unit, dissolution of a firm does
not put an end to its liability for ~assessment till its
registration certificate is cancelled by the appropriate
authority; (3) the High Court proceeded on a m sapprehension
that the assessment proceedings were initiated afresh /after
the order of the assessing authority was quashed by the
Fi nanci al Conmi ssioner, but in fact after the said order of
the Financial Comnissioner, the assessnent pr oceedi ngs
started before the dissolution of the firmwere continued.
On that assunption, the argument proceeded, that t he
pr oceedi ngs validly started against a firm could be
conti nued though the said firmwas dissolved and the notice
of such a dissolution was given to the appropriate authority
till the registration of the firmwas cancell ed.
M. M S. Cupta, |learned counsel for the firm contended
that a firmunder the Act, just like a firmunder the 1ndian
I ncome-tax Act, was a separate assessable legal entity and
that, unlike wunder the Inconme-tax Act, there -was no
machi nery provi ded under the Act for making the assessnent
on such a firmafter its dissolution and that, irrespective
of the fact whether the proceedings were initiated before or
after its dissolution, the assessing authority had no power
or jurisdiction to assess the firmafter such a dissol ution
He further argued that in the present case the H gh Court
proceeded on the assunption that the assessnment proceedi ngs
were started
460
denovo after the order of the Financial Comm ssioner and,
therefore, this Court should not pernit the appellant to
contend that the assessnment proceedings were only the
continuation of the earlier proceedings, particularly in the
absence of any material on the record supporting the said
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Before we advert to the rival contentions it wll be

convenient to clear the ground. It is a settled rule of

construction that in interpreting a fiscal statute the court
cannot proceed to make good the deficiencies, if there be
any, 1in the statute : it shall interpret the statute as it
stands and in case of doubt, it shall interpret it in a
manner favourable to the tax payer: see C. A Abraham v.
Incometax O ficer, Kottayam(l). 1In considering a taxing
Act, the court is not justified in straining the | anguage in
order to hold a subject liable to tax.
We are concerned in this appeal with the question of the
statutory right of a taxing authority under the provisions
of the Act to assess a dissolved firmin respect of its pre-
di ssolution turnover. That question falls to be decided on
the relevant provisions of the Act. The provisions of the
I ndi an Partnership Act regulating the relationship -between
the partners and their liability to third parties have,
except | in so far as those provisions are expressly or by
necessary inplication incorporated in the provisions of the
Act, no relevance to the present appeal. The question also
falls to be decided on the provisions of the Act as it stood
in 1953. Further, we cannot discover any distinction in the
matter of assessability of a dissolved firmbetween a case
where the proceedings were initiated before and that after
the said dissolution. We shall proceed, therefore, to
consi der the question irrespective of ‘that distinction

The relevant provisions-of the Act may now be

r ead

Section 2. In-this Act, wunless there is
anyt hi ng repugnant in the subject or; context-
(d) "deal er" neans any person, firmor Hi ndu
j oi nt fam |y, engaged ~in the business of
selling or supplyi ng goods in East
Punjab;..........

Section 4. (1) Subject to the provisions of
sections 5 and 6, ‘every deal er whose gross
turnover during the year immediately preceding
the comencenent of this Act exceeded the
taxabl e quantum shall be liable to pay tax
under this Act on all sales effected after the
comng into force of this Act.

(1) [1961] 2 S.C.R 765

461

Section 7. (1) No dealer shall, while “being
liable to pay tax under this Act, carry on
business as a dealer wunless he  has been
regi stered and possesses a registration
certificate.

Section 16. If any dealer to whom the
provi sions of sub-section,(2) of section 10
appl y-

(b) di sconti nues his business or changes his
pl ace of business or opens a new place of
busi ness, he shall within the prescribed tine
inform the prescribed authority accordingly;
and if any such dealer dies, his | ega

representatives shall in like manner inform
the said authority.

Secti on 17. VWen the ownership of the
busi ness of a regi stered deal er is
transferred, any tax payable in respect of
such business remai ning unpaid at the tine of
the transfer shall be payable by the
transferee as if he was the regi stered deal er
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and the transferee shall within 30 days of the

transfer apply for registration under Section

7.

Rul e 40 of the East Punjab General Sales Tax

Rul es, 1949, reads

(1) A dealer and his partner or partners

shall be jointly and severally responsible for

paynment of the tax penalty, or any anpbunt due

under the Act or these rules.
The scherme of the Act is a sinple one. Afirmis a dealer
the said dealer is assessable to tax on its turnover, if its
turnover exceeds the prescribed limt. It cannot do
busi ness while being liable to pay tax under the Act w thout
getting itself registered and possessing a registration
certificate. It is assessed to tax under s. 11 of the Act
in the manner prescribed thereunder. |If it discontinues its
busi ness, it shall within the specified time informthe pre-
scribed authority accordingly. A dealer and its partners
are jointly and severally responsible to pay the tax
assessed onthe dealer. But there is no provision expressly
enpowering the assessing authority to assess a dissolved
firmin respect of its turnover before its dissolution. The
guestion is whether such  a power can be gathered by
necessary inplication fromthe other provisions of the Act.
The first question is whether a firm is a separate
assessabl e entity for the purposes of the Act or whether it
is only a conpendious termused to denote a group of
partners. The definition of "dealer" takes in three
categories of assessable units, nanmely, person,
462
firm or a Hndu Joint famly. The substantive and the
procedural provisions of the Act prescribe the nobde of
assessment and realization of the tax assessed on' such a
dealer. If we read the expression"firm" in substitution of
the word "dealer", it will be apparent that a firm is an
i ndependent assessable wunit for the purposes of the Act.
I ndeed, a firmhas been given the same status under 'the Act
as is given to it under the Incone-tax Act. Under S. 3 of
the Incone-tax Act "firm' is treated as a unit of assessnent
and as a distinct assessable entity. Though under the
partnership law a firmis not a legal entity but only
consi sts of individual partners for the tine being, for tax
law, inconme-tax as well as sales-tax, it is a legal entity.
If that be so, on dissolution, the firmceases to be be a
legal entity. Thereafter, on principle, unlessthereis a
statutory provision permtting the assessnent of a dissol ved
firm there is no -longer any scope for assessing the firm
which ceased to have a | egal existence. As in the present
case, admttedly, the firmwas dissolved before the order of
assessnent was nade, the said order -was bad.
In this context, as we have stated earlier, there cannot be
a distinction on principle between an assessnment nmade on a
firm under ,a proceeding initiated before the dissolution
and that made in a proceeding started after the dissol ution
In either case, unless there is an express provision, no
assessnment can be nmade on a firm which has lost its
character as an assessable entity.
To get over this legal position, a strong plea was nmade on
the basis of S. 16 of the Act. Section 16, so far as is
rel evant to the present enquiry, only says that if a dealer

di scontinues his business, 'it shall within the prescribed
time inform the prescribed authority accordingly. Thi s
section does not expressly state that a dealer, if it

happens to be a firm continues to have | egal existence even
if it has ceased to be a firm Nor does the section permt
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a necessary inplication to that effect. It serves only a
l[imted purpose. It is enacted for administrative purposes
so that the appropriate authority may take the necessary
action.

Nor does r. 40 of the East Punjab General Sales Tax Rules,

1949, carry the matter further. It only inposes a joint and
several liability on the dealer and its partners for the
paynment of tax penalty or any anount due under the Act or
the rules. It does not provide for a case of t he

dissolution of a firmand the assessnent of the dissolved
firm
Nor the provision of the Partnership Act can possibly be

called 'in aid to resuscitate a dissolved firm for the
pur pose of assessnent.
463

They deal only with the relationship between the partners
and their rights and liabilities. They have no bearing on
the question of assessment under ‘a different statute. There
is, therefore, a lacuna in the Act, which was filled up
later on by an amending Act; but the said Anending Act, it
i s conceded, is not retrospective in-operation

The decisions cited at the Bar reflect conflicting views on
the question. W have carefully gone through them It is
enough it we briefly touch upon them

The Al | ahabad Hi gh/ Court in Jagat Bahari Tandon v. The Sal es
Tax O ficer, FEtawah(1l) nmaintained the assessnent of a
dissolved firm on the ground that it was not a separate
entity. The Madhya Pradesh High Court in ‘Lalji v. The
Assi stant Conmm ssi oner, Sal estax, Raipur (2 ) relied upon S
17 of the C.P. and Berar Sales Tax Act, 1947, simlar to S.
16 of the present Act, to sustain the continuity of a firm
as a legal entity till a notice contenplated by that section
was given. The Madras Hi gh Court in R D. Fernandes in
re(l) relied upon the provisions of the Partnership Act to
reach the desired end. The Punjab H gh Court in Khushi Ram
Behari Lal & Co. v. The Assessing Authority Sangrur (4 )
di stingui shed the Full Bench decision, which is the subject
matter of the present appeal before us, on the ground that
the dissolution of the firmin the case before it was |ong

after the assessnent proceedings were-initiated. It also
relied upon S. 16 of the Act to support its conclusion that
the liability of the firmcontinued till ~the registration
was cancelled. It nmay also be noticed that the question in

that case arose after the anended definition wherein the
expression "firn was omtted. The Madras Hi gh Court in R

Poonuswani Gramani v : The Collector  of Chi ngl eput
District(1l) followed the earlier decision of that Court; and
it does not contain any reasoning on the question. The

Bonbay High Court in Bankatlal Badruka v. The, State of
Bonbay (1)based its conclusion only on the circunstance that
the notice of dissolution under r. 35 of the “Hyderabad
CGeneral Sales Tax Rules’ 1950, was not given before the
assessment. The Orissa High Court in Comn ssioner of Sal es-
tax, Oissa v. Aurbinde Auto Service(7) also sustained the
assessment after dissolution inter alia, on the ground that
no notice of dissolution was given under s. 18 (b) of the
Oissa Sales Tax Act, 1947, read with r. 14 of the Oissa

Sales Tax Rules, 1947. But the main reason for that

deci si on was based upon s. 19(3) of the Orissa Sales Tax Act
(1) [1955] 6 S.T.C. 125 (2) [1958] 9 S.T.C. 571
(3) [1957] 8 S.T.C. 368 (4) [1954] 15 S.T.C. 165
(5) [1960] 11 S. T.C. 80. (6) [1961] 12 S.T.C 405,

(7) [1963] 14 S.T.C. 46.
L2Sup. Cl / 66- 16
464




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

which is pari nmateria with S. 44 of the Income-tax Act,
whi ch has been construed by this Court to confer a power on
the assessing authority to nake such an assessment. Al
these decisions, if we may say so wth respect, were
over bur dened with t he consequences of a contrary
construction on the incidence of taxation and also by their
m xi ng up the question of the statutory power of assessing a
di ssolved firmwith the liability of the partners thereof to
pay the tax so assessed on the firm before dissolution. For
the reasons we have already given earlier, we cannot accept
the validity of the reasons given in the said judgnents for
mai nt ai ni ng an assessnent ,on a dissolved firm whether the
proceedings were initiated before or after the firm was
di ssol ved.

Strong reliance was placed upon two judgnents of this Court.
Thi s Court in C _~A Abraham v. Incone-tax Oficer
Kottayam( 1), speaking through Shah, J., held that S. 44 of
the Income-tax Act set up a machinery for assessing the tax
liability of firms which have di scontinued their business.
This was followed by this Court again in Conm ssioner of
I ncome-tax, Madras v. S. V. Angidi Chettiar(2). These two
decisions are of no help to the Revenue in the present case.
I ndeed, in a sense they are against it. The Income-tax Act
contains an express provision for assessing a dissolved
firm |Indeed, but for that provision no assessnent could be
made under that Act on dissolved firns.

For the foregoing reasons we hold that the H gh Court was
right in holding that the assessnent order on the dissolved
firmcould not be supported under the provisions of the Act.
The High Court has given a correct answer to the question
propounded for its decision

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed

(1) [1961] 2 S.C R 765 (2) [1962] 44 1.T.R 739

465




