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Cl VIL APPEAL NO. 5829 OF 2007
(Arising out of SLP (C) NO 7746 of 2006)

S.B. Sinha, J.

1. Leave granted.

2. Thi s appeal is directed against the judgnent and order dated
15. 6. 2005 passed by a |l earned Single Judge of the H gh Court of Karnataka
in MF.A No.5751 of 2002, whereby and whereunder an appeal preferred by
the respondent herein fromthe judgment and order dated 12.06.2002 passed
by the Mbtor Accidents Cains Tribunal in MC A No.113 of 2001 was

al | owed.

3. Shant amma, daughter of the appellant herein was sleeping in her hut.
A tenpo bearing No. KA 37 \026 2257 whi ch-was being rashly and negligently
driven by Respondent No.2 hereinran over her. She died on the spot.
Househol d articles of the appellant al so were damaged in the said accident.

4, An application for grant of conpensation was filed by the appellants
herei n under Section 166 of the Mdtor Vehicles Act, 1988 (for short "the
Act") in the Court of C.J. (SD) & Mdtor Accidents O ai ms Tribunal at
Gangavati in the district of Koppal on 12.06.2006.

5. The said vehicle was insured with the National 1nsurance Conpany.

A plea was taken therein by the Insurance Conpany that although the

vehicle in question was insured by the owner for the period 17.10.1997 and
16. 10. 1998, but the cheque issued therefor having been di shonoured, the
policy was cancelled and, thus, it was not liable therefor.

6. By an Award dated 12.06.2002, the |earned Mtor Vehicles Accidents
Clains Tribunal allowed the said claimapplication directing paynent of
conpensation for a sumof Rs.1,58,000/- with interest @ 12% per annum

hol ding that the Insurer was |iable to pay the said awarded anpunt despi'te
cancel l ation of the contract of insurance. As noticed hereinbefore the H gh
Court of Karnataka on an appeal preferred by the first respondent herein

all owed the sanme relying on the judgment of the Karnataka Hi gh Court in

M F. A. No. 6430 of 2001.

7. M. C.M Angadi, the |earned counsel appearing on behalf of the
appel l ant in support of this appeal inter alia subnmitted that the Hi gh Court
conmitted a serious error in passing the inmpugned judgnent in so far as it
failed to take into consideration that when the insurance cover was issued,
the liability of the Insurance Conpany subsists despite di shonour of cheque
evi denci ng paynment of the insurance prem um

8. Strong reliance in this behalf has been placed on Oriental |nsurance
Co. Ltd. v. Inderjit Kaur and Ors. [(1998) 1 SCC 371] and Nationa
I nsurance Co. Ltd. v. Seema Mal hotra and Ors. [(2001) 3 SCC 151].
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9. Bef ore enbarki ng on the said question we nay notice the adnitted
facts. Second respondent who was driving the vehicle was al so t he owner
t her eof . The insurance policy was to remain valid for the period 17.10. 1997

to 16.10.1998. Respondent No.3 issued a cheque on 15.10.1997. The said
cheque was presented for encashnent before the Syndi cate Bank. The Bank
by its letter dated 21.10.1997 issued a 'Return Meno’ discl osing di shonour
of the cheque with the remarks "fund insufficient". First Respondent

t her eupon cancell ed the policy of insurance. The said information was
conmuni cated to Respondent No.2. An intimation thereabout was al so

given to the R T.0O concerned.

10. Bef ore the Mtor Vehicle Accidents dains Tribunal, the insurer has
al so exam ned witnesses, inter alia, to prove cancellation of the policy of

i nsurance, postal acknow edgenent showi ng intimation thereabout which

was served to the insured and a copy of the letter dated 6.11.1997 issued to
the R T.0O and the neno issued by the Bank as regards di shonour of the
cheque etc.

11. I'ndi'sput ably, the accident had occurred on 6.2.1998 that is nuch after
comuni cation of cancell ation of the policy.

12. Keeping in view the af orenmenti oned backdrop of all events, we nay
notice the | egal issues addressed before us by the | earned counsel

13. Section 147 of ‘the Act obligates the owner of the notor vehicle to get
the vehicle insured in so far as the claimof third party is concerned. The
Act does not deal with contract of insurance-as such. Contract of insurance
is governed by the lnsurance Act, 1938 (for short "the 1938 Act").

14. Section 64-VB of the 1938 Act provides that no risk is to be assumed
unl ess premumis received in advance in the follow ng terns:-

"Section 64VB - No risk to be-assuned unl ess

premumis received in advance -

(1) No insurer shall assume any risk in Indiain

respect of any insurance busi ness on which

premiumis not ordinarily payable outside India

unl ess and until the prem um payable is received

by himor is guaranteed to be paid by such person

in such manner and within such time as may be

prescribed or unless and until deposit of such

amount as may be prescribed, is made in advance

in the prescribed manner.

(2) For the purposes of this section, in the case of

ri sks for which prem umcan be ascertained in

advance, the risk may be assuned not earlier than

the date on which the prem um has been paid-in

cash or by cheque to the insurer

Expl anati on. --Were the premumis tendered by

postal money order or cheque sent by post, the risk

may be assuned on the date on which the noney

order is booked or the cheque is posted, as the case

may be.

(3) Any refund of prem um which may becone

due to an insured on account of the cancellation of

a policy or alteration in its terns and conditions or

ot herwi se shall be paid by the insurer directly to

the insured by a crossed or order cheque or by

postal noney order and a proper receipt shall be

obtai ned by the insurer fromthe insured, and such

refund shall in no case be credited to the account

of the agent.

(4) Were an insurance agent collects a prem um

on a policy of insurance on behalf of an insurer, he

shal | deposit with, or despatch by post to, the

insurer, the premiumso collected in full wthout

deduction of his comm ssion within twenty-four
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hours of the collection excluding bank and posta

hol i days.

15. The said provision, therefore, in no unm stakable term provides for
i ssuance of a valid policy only on receipt of paynent of the prem um

16. The question came up for consideration before this Court in Inderjit

Kaur (supra), wherein it was opined that a policy of insurance which is
issued in public interest would prevail over the interest of the insurance
conpany. In that case a bus nmet with an accident. The policy of insurance
was issued on 30.11.1989. A letter stating that the cheque had been

di shonoured was sent by the Insurance Conpany to the insurer on

23.1.1990. The premiumwas paid in cash on 2.5.1990. The accident took

pl ace 19.4.1990. Despite noticing Section 64-VB of the 1938 Act, but

havi ng regard to the underlying public policy behind the statutory schenme in
respect of insurance as evidenced by Sections 147 and Section 149 of the

Act and in particul ar having regard to the fact that policy of insurance to
cover the bus without receiving the premiumhad already been issued, this
Court held that the |Insurance Conpany was liable to indemify the insured.
17. We nmay, however, notice that in terns of sub-section (5) of Section
147 and sub-section (1) of Section 149 of the Act, the Insurance Conpany
becanme liable to satisfy awards of conpensation in respect thereof,
notwithstanding its entitlement to avoid or cancel the policy for the reason
that the cheque issued for payment of prem umthereon had not been

honour ed.
18. The said question, however, was |left open in Inderjit Kaur (supra).
19. The sai d deci'sion proceeded on the basis that it was the |Insurance

Conpany whi ch was responsible for placing itself in the said predi canment as

it had issued a policy of insurance upon receipt only of a cheque towards the
prem umin contravention of the provisions of Section 64-VB of the 1938

Act. The public interest in a situation of that nature and applying the
principle of estoppel, this Court held, would prevail over the interest of the
I nsurance Conpany.

20. The ratio of the said decision was, however, noticed by this Court in
New | ndi a Assurance Co. Ltd. v. Rula and Ors. [(2000) 3 SCC 195]. It was

held that ordinarily a liability under the contract of insurance would arise
only on paynment of premum if such paynment was made a condition

precedent for taking effect of the insurance policy but such a condition

which is intended for the benefit of the insurer can be waived by it.

It was opined: -

"\0051f, on the date of accident, there was a policy of
i nsurance in respect of the vehicle in question, the
third party would have a cl ai m agai nst the

I nsurance Conpany and the owner of the vehicle

woul d have to be indemified in respect of the

claimof that party. Subsequent cancell ation of the

i nsurance policy on the ground of non-paynment of
prem um woul d not affect the rights al ready

accrued in favour of the third party".

The dicta laid down therein clarifies that if on the date of accident the
policy subsists, then only the third party would be entitledto avail the
benefit therof.

21. Al nost an identical question again cane up for consideration before
this Court in National |Insurance Co. Ltd. v. Seerma Mal hotra and Ors.

[(2001) 3 SCC 151], a Division Bench noticed both the aforenenti oned
deci si ons and anal ysed the same in the Iight of Section 64-VB of the 1938
Act. It was held

"17. In a contract of insurance when the insured

gi ves a cheque towards paynent of prem um or

part of the prem um such a contract consists of

reci procal pronise. The drawer of the cheque

prom ses the insurer that the cheque, on
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presentation, would yield the anpbunt in cash. It
cannot be forgotten that a cheque is a bill of
exchange drawn on a specified banker. A bill of
exchange is an instrument in witing containing an
uncondi ti onal order directing a certain person to
pay a certain sumof nmoney to a certain person. It
i nvol ves a proni se that such noney woul d be paid.

18. Thus, when the insured fails to pay the

prem um promi sed, or when the cheque issued by
himtowards the premumis returned di shonoured

by the bank concerned the insurer need not
performhis part of the prom se. The corollary is
that the insured cannot claimperformnce fromthe
insurer in such a situation

19. Under Section 25 of the Contract Act an
agreement made wit hout consi deration is void.
Section 65 of the Contract Act says that when a
contract ‘beconmes void any person who has

recei ved any advant age under such contract is
bound to restore it to the person from whom he
received it. So, evenif the insurer has disbursed
the anpbunt covered by the policy to the insured
bef ore the cheque was returned di shonoured, the
insurer is entitled to get the noney back.

20. However, if the insured nakes up the premum
even after the cheque was di shonoured but before

the date of accident it would bea different case as
paynment of consideration can be treated as paidin
the order in which the nature of transaction
required it. As such an event did not happen in this
case, the Insurance Conpany is legally justified in
refusing to pay the ampunt clained by the
respondent s".

22. A contract is based on reciprocal prom se. Reciprocal prom ses by the
parties are condition precedents for a valid contract. A contract furthernore
must be for consideration.

23. In today’'s world paynent namde by cheque is ordinarily accepted as
val i d tender. Section 64VB of the 1938 Act al so provides for such a
schene.

24. Paynment by cheque, however, is subject to its encashnent. In

Damadi lal & Ors. v. Parashram & O's. [(1976) 4 SCC 855], this Court
observed

"On the ground of default, it is not disputed that
the defendants tendered the anpbunt in arrears by
cheque within the prescribed tinme. The question is
whether this was a lawful tender. It is well-
establ i shed that a cheque sent in payment of a debt
on the request of the creditor, unless dishonoured,
operates as valid discharge of the debt and, if the
cheque was sent by post and was net on
presentation, the date of paynent is the date when
the cheque was posted..."

25. Recently again in New I ndia Assurance Co. Ltd. v. Harshadbha
Anr ut bhai Mbdhi ya and Anr. [(2006) 5 SCC 192], although in the context
of the Workmen Conpensation Act, 1923, Bal asubramanyan, J opi ned

"It is not brought to our notice that there is any
ot her | aw enacted which stands in the way of an
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i nsurance conpany and the insured entering into a
contract confining the obligation of the insurance
conpany to indemify to a particular head or to a
particul ar ampunt when it relates to a claimfor
conpensation to a third party arising under the
Wor kmen’ s Conpensation Act. In this situation

the obligation of the insurance conpany clearly
stands linited and the rel evant proviso providing
for exclusion of liability for interest or penalty has
to be given effect to. Unlike the scheme of the
Mot or Vehicles Act the Worknmen' s Conpensati on

Act does not confer a right on the claimnt for
conpensati on under that Act to claimthe paynent
of conpensation in its entirety fromthe insurer

hi nsel f".

It was further observed: -
"The law relating to contracts of insurance is part
of the general | aw of contract. So said Roskill, L.J.
in Cehave v. Bremer. This view was approved by
Lord Wl berforce in Reardon Snith v. Hansen-
Tangen (Al ER p. 576 h ) wherein he said:

"It is desirable that the sane | egal principles
shoul d apply to the | aw of contract as a

whol e and that different |egal principles
shoul d not apply to different branches of

that |aw "

A contract of insurance is to be construed in the
first place fromthe terns used in it, which terns
are thenselves to be understood in their primary,
natural, ordinary and popul ar sense. (See

Col i nvaux’s Law of Insurance , 7th Edn., para 2-
01.) A policy of insurance has therefore to be
construed |ike any other contract. On a
construction of the contract in question it is clear
that the insurer had not undertaken the liability for
i nterest and penalty, but had undertaken to
indemify the enployer only to reinburse the
conpensation the enployer was |iable to pay

anmong ot her things under the Wrknen's

Conpensation Act. Unless one is in a position to
voi d the exclusion clause concerning liability for

i nterest and penalty inmposed on the insured on
account of his failure to comply with the

requi renments of the Wirkmen's Compensati on Act

of 1923, the insurer cannot be made liable to the
insured for those anpunts.""

26. We are not oblivious of the distinction between the statutory liability
of the Insurance Conpany vis-‘-vis a third party in the context of Sections

147 and 149 of the Act and its liabilities in other cases. But the sane
l[iabilities arising under a contract of insurance would have'to be nmet if the
contract is valid. |If the contract of insurance has been cancelled and al
concerned have been intimted thereabout, we are of the opinion, the

i nsurance conpany would not be liable to satisfy the claim

27. A beneficial legislation as is well known should not be construed in
such a manner so as to bring within its anmbit a benefit which was not
contenmpl ated by the legislature to be given to the party. In Regiona

Director, Enployees’ State |Insurance Corporation, Trichur v. Ramanuja
Mat ch I ndustries [AIR 1985 SC 278], this Court held

"We do not doubt that beneficial |egislations

shoul d have liberal construction with a viewto

i mpl enenting the legislative intent but where such
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beneficial .legislation has a schene of its own
there is no warrant for the Court to travel beyond
the schene and extend the scope of the statute on
the pretext of extending the statutory benefit to
those who are not covered by the schene.”

We, therefore, agree with the opinion of the H gh Court.
28. However, as the appellant hails fromthe | owest strata of society, we
are of the opinion that in a case of this nature, we should, in exercise of our
extra-ordinary jurisdiction under Article 142 of the Constitution of India,
direct the Respondent No.l1 to pay the ampunt of claimto the appellants
herein and recover the sanme fromthe owner of the vehicle viz., Respondent
No. 2, particularly in view of the fact that no appeal was preferred by him
We direct accordingly.

29. W, therefore, allow the appeal with the aforenmenti oned directions.
In the facts and circunstances of the case, however, there shall be no order
as to costs.




